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Distressed 
Gentlefolks’ 
Aid Association 


Funds URGENTLY needed to 
maintain over 300 existing 
pensioners, mostly aged and 
infirm, and hundreds of other 
sick and chronic invalids now 
being cared for by the D.G.A.A. 
both in their own homes and 
in the Nursing Homes provided 
by the Association. 


The Association is entirely supported 
by Voluntary Contributions. 


Hon. Treasurer : 


R. A. Bromley Davenport. 
10 Knaresborough Place, 
London, S.W.5. 











THE SAILORS’ HOME 


AND 


RED ENSIGN CLUB 


DOCK STREET, LONDON DOCKS, E.1 
Founded 1830 Incorporated 1912 
President : Admiral The Ear! Mountbatten of Burma, 
K.G., P.C., G.C.S.1., G.C.LE., G.C.V.O., K.C.B., D.S.0. 
Chairman: Rear Admiral (S) Sir David Lambert, 
K.C.B., O.B.E. 





THE PARENT SAILORS’ HOME 


Provides Merchant Seamen frequenting the Port of 
London with a well-appointed Residential Club, bring- 
ing them into contact with those agencies calculated to 
advance their moral, temporal and spiritual welfare. 
The Club includes a Chapel, Library, Officers’ Quar- 
ters and Study Room, Bank, Games and Refreshment 
Rooms, Baths, Poste Restante, Hairdresser's Shop, 
Ourtficting Department and The London School of 
Nautical Cookery. 
The accommodation comprises 200 separate cabins. 
The Council of Management also administers the 
Destitute Sailors’ Fund. 
The work is maintained mainly by volun- 
tary subscriptions and legacies, and help 
is urgently required to meet the £50,000 
balance of the cost of stage | of the 
Rebuilding Scheme. 
Bankers : Messrs. Williams Deacons Bank Ltd., 
Birchin Lane, E.C.3. 











QUEEN EL! ZABETH’S 
TRAINING COLLEGE 
FOR THE DISABLED 


Since 1934, over 3,000 Disabled Men and 
Women have been Trained for Employment 


£60,000 URGENTLY NEEDED 
NOW 


For Capital Expenditure on equipment and 
for further extensions of our work 


Please send a Donation to the Principal at 


LEATHERHEAD COURT, 
LEATHERHEAD, SURREY 
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NOTIFICATION OF VACANCIES ORDER, 
ment of persons answering these advertisements must be made through a Local Office of the 


The enga: 


Ministry of Tabour or a Scheduled Employment Agency if the applicant is a man 


1952 


aged 18-64 or a woman aged 


18-59 inclusive unless he or she, or the employment, is excepted from the provisions of the Notification of 


Vacancies Order, 1952. Note: 


Barristers, Solicitors, 


Local Government Offices, who are engaged in a 


professional, administrative or executive capacity, Police Officers and Social Workers are excepted from the 


provisions of the Order. 


SITUATIONS VACANT 


ASSISTANT CLERK (Male) to Magistrates’ 


Clerk (South Coast) or one willing to learn. 
Typewriting and Shorthand essential, ex- 
perience 
Write stating age, experience and salary 
asked. Box No. E.22, Office of this Newspaper. 





MUNICIPAL BOARD OF MOMBASA | 
Deputy | 


require solicitor or barrister as 
Town Clerk. Must have considerable local 
government experience. Salary £1,200 x £50 to 
£1,450 plus cost of living allowance 
£350) and house allowance. Full particulars 
on request. 

Apply with three recent testimonials by 
November 17, 1953: Town Clerk, P.O. Box 
440, Mombasa, Kenya. 


CITY OF MANCHESTER, 
DEPARTMENT. Applications are 
for the post of Administrative Assistant in the 
Mental Health Section of the Health Depart- 
ment. 
A.P.T. V). 
ance with the National 
standing orders of the City Council. 
tions, 
Health, Town Hall, Manchester, and endorsed 
“ Mental Health,” should be 
later than November 14, 1953. 
prohibited. 


Scheme and 


INQUIRIES 


YORKSHIRE DETECTIVE BUREAU | 


(T. E. Hoyland, Ex-Detective Sergeant). 
Member of The Association of British Detec- 
tives, World Secret Service Association and 
Associated American Detective Agencies. 
DIVORCE OBSERVATIONS — EN- 
QUIRIES—Civil and Criminal investigations 
anywhere. Over 1,000 Agents. Over 27 
years C.I.D. and Private Detective Experience 
at your Service. —— House, 10, Piccadilly, 
Bradford. Tel. 25129. (After office hours, 
26823.) Established 1945. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day 
and night. 


in Conveyancing an advantage. | 


(now | 


Personal canvassing disqualifies. | 


HEALTH | 


invited | 


Salary £505 to £645 per annum (Grade | 
Conditions of service in accord- | 
the | 
Applica- | 
addressed to the Medical Officer of | 


received not | 
Canvassing is 
| volving upon him or assigned to him by the 


(ry or LEICESTER» 
Appointment of Deputy Town Clerk 


| APPLICATIONS are invited from Solicitors 
| experienced in municipal law and practice for 
the above appointment. 

Salary £1,850 rising by two annual incre- 
ments of £100 and one of £50 to £2,100 per 
| annum. 

The successful applicant will be required to 
pass a medical examination. 

Applications, stating age, full details of 
experience and qualifications, and the names 
| and addresses of three persons to whom 
reference can be made, are to be sent to me not 
later than Wednesday, November 4, 1953. 

KENNETH GOODACRE, 
Town Clerk. 


| Town Hall, 


Leicester. 
HARDLOW RURAL DISTRICT 
COUNCIL 


Appointment of ( ‘lerk of the Council 


APPLICATIONS are invited for the appoint- 
ment of Clerk of the Council from persons 
having considerable local government ex- 
perience or legal qualifications. Salary £2,000 
per annum rising by two annual increments 
of £100 and one of £50 to £2,250 per annum. 
The person appointed will be required to 
carry out all statutory and other duties de- 


| Council, and to act as Registrar of Local 
Land Charges and Returning Officer at local 


| elections. All fees, emoluments and payments 


of any kind (other than fees receivable as 
Returning Officer) shall be paid to the credit 
of the Council’s account. 

The appointment will be subject to : 

(a) The provisions of the Superannuation 
Acts, 1937 to 1953. 

(6) A satisfactory medical report. 

(c) Three months’ notice in writing on 
either side. 

(d) The conditions of service set out in the 
Memorandum of Recommendations for the 
Joint Negotiating Committee for Town 
Clerks and District Council Clerks. 

Forms of application, which may be obtained 
from the undersigned, must be returned not 
later than Tuesday, November 17, 1953. 

JOHN SPENCER, 
Clerk of the Council. 





4, Full Street, 
Derby. 





(COUNTY OF SOMERSET 


PETTY SESSIONAL DIVISIONS OF 
KEYNSHAM AND WESTON (BATH) 


Appointment of Part-time Clerk to the Justices 


APPLICATIONS are invited from persons 
qualified in accordance with the provisions of 
the Justices of the Peace Act, 1949, for the 
above part-time appointment. 

The two Petty Sessional Divisions have a 
total population of approximately 26,867. 

The personal salary in respect of the appoint- 
ment will be within the scales of salary for 
part-time Justices’ Clerks agreed by the Joint 
Negotiating Committee for Justices’ Clerks. 

The appointment is subject to the provisions 
of the Local Government Superannuation 
Acts, 1937-1953, to a satisfactory medical 
examination, and to three months’ notice on 
either side. 

Staff will be provided and accommodation 
is available at the Court House, Keynsham. 

The Clerk will be required to take up his 
duties on May 1, 1954. 

Applications, stating age, qualifications and 
experience, together with the names and 
addresses of three referees, should be sent to 
the undersigned not later than November 6, 


1953. 
E. S. RICKARDS, 
Clerk of the Magistrates” 
Courts Committee for the 
County of Somerset. 
County Hall, 
Taunton. 
October 14, 1953. 


GURREY COUNTY COUNCIL 
Assistant Solicitor 


APPLICATIONS are invited for the above 
appointment on A.P.T. Grade VIII (£760 x 
£25—£835) plus London Allowance (£30 per 
annum over the age of 25). The Solicitor 
appointed will assist in the conveyancing, 
advocacy and general legal work in the Depart- 
ment of the Clerk of the County Council. 
The appointment will be subject to the pro- 
visions of the Local Government Super- 
annuation Acts, the general conditions of 
service of the Council, and the passing of a 
medical examination. 

Applications, stating age, full details of 
experience, present salary and the names and 
addresses of two referees, must reach the under- 
signed not later than November 16, 1953. 
Canvassing will disqualify. 

W. W. RUFF, 
Clerk of the Council. 
County Hall, 
Kingston-upon-Thames. 





LANCASHIRE COUNTY COUNCIL 


ASSISTANT SOLICITOR required. Salary 
scale £760-£935. Commencing salary according 
to qualifications and experience. Previous Local 
Government Service an advantage but not 
essential. The appointment is subject to 
medical examination, the Local Government 
Superannuation Act and the N.J.C. Conditions 
of Service. 
Applications, stating age, qualifications and 
t with the names of three 
erees, to be forwarded to the Clerk of the 
County Council, County Hall, Preston, by 
Monday, November 16, 1953. 


ex 
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Clerk Retiring with Bench 

Addressing the annual general meeting of the Magistrates’ 
Association on October 16, the Lord Chancellor said he thought 
there had been some little confusion about clerks to justices 
accompanying the justices when they retired to consider their 
decision. The Lord Chief Justice and his colleagues in the High 
Court had stated what the law was, and it was the duty of every 
magistrate to adhere in the letter and spirit to what they decided. 
The Lord Chief Justice did not say, or intend to say, that the 
magistrates may not consult their clerk when they want advice. 
Lord Simons also said that he and the Home Secretary were 
considering the possible issue of a memorandum for the guidance 
of magistrates. 

A recent case illustrates the kind of confusion that has arisen. 
Justices had before them a man charged with two offences in 
connexion with the pursuit of game. After retirement, the 
justices fined the defendant for trespassing in pursuit of game, and 
bound him over for two years for pursuing game without a 
licence. The solicitors engaged in the case consulted, and one 
of them told the bench they had no power to bind over, but only 
to impose a monetary penalty for pursuing game without a 
licence, whereupon, it is reported, the chairman apologized and 
said: “It was very largely due to the fact that we were not 
allowed to have our clerk in with us.” 


The justices were undoubtedly entitled to send for their clerk 
and to ask for his guidance as to their powers. That would be a 
question of law, and entirely different from asking him how they 
should exercise those powers. The case also illustrates the 
point that justices do not always realize when they may be going 
wrong on a point of law and may really need the clerk to be 
present while they deliberate upon their decision. 


It is not quite clear, however, that the justices were wrong. It 
was decided in R. v. Sandbach, Ex parte Williams (1935) 99 J.P. 
251, that justices have power to order a defendant to enter into 
recognizances to be of good behaviour if they apprehend that 
he will continue to commit offences, although there is no fear of 
actual violence. 


Hearings in Camera 

In the Court of Appeal on October 13, application was made 
by learned counsel that the hearing of an appeal about the 
custody of an infant should be in camera. He said that the 
appeal related to access by a father to his son now aged 34, and 
he told the court that he was informed that after the court had 
considered a similar case a newspaper had contained a photo- 
graph of the child and a full report of the proceedings. Counsel 
added that all these matters were normally heard in camera until 
they came before the Court of Appeal, and he suggested that it 
might be suitable for the court to deal with the appeal as in 
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chambers. The court, having looked at the newspaper, 
decided to hear the case in camera. Magistrates’ courts often 
have to deal with cases under the Guardianship of Infants Acts 
relating to custody, access and maintenance. These are domes- 
tic proceedings, by virtue of s. 56 of the Magistrates’ Courts Act, 
1952, and are therefore heard under conditions of restricted 
publicity. Rule 3 of the Guardianship of Infants (Summary 
Jurisdiction) Rules, 1925, contains a proviso that: “if the 
court considers it expedient in the interests of the infant, it may 
decide to hear the proceedings in camera.” Justices have 
therefore a discretion in this matter, in the exercise of which they 
will be guided by the interests of the infant. 


In Charge of a Car 

Another Scottish decision has been given on the question of 
being in charge of a motor-car within the meaning of s. 15 of the 
Road Traffic Act, 1930. 

The appellant, Winter, had been convicted of being in charge 
while under the influence of drink. The police found him sitting 
in the front passenger seat of his car. His wife, who was ingthe 
driver's seat, had started the engine. 

The Court of Justiciary allowed the appeal. The Lord 
Justice General said that he was unable to find any justification 
for the conclusion that anybody else was in charge of the car at 
the relevant time than the appellant’s wife. The fact that his 
wife held a provisional driving licence which had expired was 
something between her and the authorities, but it had nothing to 
do with the appellant in the present case. 


Form of Case Stated 


The Magistrates’ Courts Rules, 1952, r. 64, is as follows: “A 
case stated by a magistrates’ court shall state the facts found by 
the court and, unless one of the questions on which the opinion 
of the High Court is sought is whether there was evidence on 
which the magistrates’ court could come to its decision, shall 
not contain a statement of the evidence.” Form 119 in the 
Magistrates’ Courts (Forms) Rules, 1952, also makes it plain 
that the evidence should never be set out except as provided in 
r. 64. 

This matter was referred to by the Lord Chief Justice, presiding 
in the Divisional Court, in R. A. H.( Transporters) Ltd. v. Edgar on 
October 7 [1953] 2 All E.R. 999 (Note). Lord Goddard absolved 
the justices and the clerk from any criticism of the drafting of the 
case before the court, since it was in fact stated before the coming 
into force of the Magistrates’ Courts Rules and was stated fairly 
briefly, but he said he wished to call the attention of practitioners 
and magistrates’ clerks to the prescribed form. He went on to say 
that he had been oppressed for some time by the unnecessary 
recitals which were always put into cases, in which the court 





698 


was told that someone was dissatisfied with the decision and 
there were long recitals about statutes and so forth. He had 
settled a form which had been adopted by the Rules Making 
Committee, and which left out unnecessary recitals, con- 
sequently reducing the costs. He hoped practitioners and 
clerks would take note of the prescribed form. 


Husband and Wife: Second Marriage, Proof 
of Death of First Husband 


In matrimonial proceedings, where the husband's defence is 
that the marriage was bigamous, and the wife admits a prior 
marriage, it is no doubt upon the wife to adduce evidence of the 
death of her former husband. It must not be forgotten, how- 
ever, that continuous absence for seven years raises a presump- 
tion of death if the wife has no reason to believe that her hus- 
band was still alive. It is not conclusive evidence, but it is 
sufficient if not displaced by other evidence. 

In a case before the Divisional Court referred to in The 
Times of October 17, where a magistrate had dismissed a wife's 
summons for desertion and neglect to maintain, the Court 
allowed the appeal on the ground that the magistrate had not 
given proper effect to the presumption. The President said that 
the magistrate had not approached the question of the presump- 
tion arising from a disappearance of more than seven years 
correctly, but had put upon the wife a burden of proof which did 
not properly lie upon her. The fact that an unsuccessful 
search had been made on behalf of the second husband for a 
record of the first husband’s death was not sufficient to rebut 
the presumption that the first husband had died before the second 


marriage 


Exhibits in Case of Appeal 


In the same case the Court criticized the court of summary 
jurisdiction for a failure to exhibit to the notes of evidence 
documents which had been put in evidence in the court below. 

Rule 71 (3) of the Matrimonial Causes Rules, 1950, requires 
certain documents to be lodged with the notice of motion in case 
of an appeal from a magistrates’ court. These include two 
copies of the notes of evidence and of the reasons of the justices. 
Although exhibits are not specifically mentioned, it is obvious 
that the notes and reasons may not always be intelligible without 
them. If a document is relevant and is referred to in the notes 
or reasons it follows that the court which hears an appeal will 
wish to have them available. 


The Chattering Member 

A trouble which crops up from time to time in local govern- 
ment is the councillor who discloses information prematurely. 
Model standing order 32, or a similar provision, is commonly in 
force and says that a member of a committee shall not disclose 
a matter dealt with or brought before the committee without its 
permission, until the committee has reported to the council, or 
otherwise concluded action on the matter. This, however, is 
lex imperfecta. Disclosures cannot, in practice, be made 
impossible. Some men are vain, and enjoy showing the extent 
of their inside information to the press (like a front rank 
politician who since the war lost office from this cause) or to their 
cronies. Some are merely careless ; some apply the principle 
that the twain shall be one flesh in a context where it is not apt. 
Sometimes, as in the case of another front rank politician just 
before the war, there is at least a hint of possible corruption ; 
sometimes a member professes to believe that duty enjoins him 
to uncover the dark places—this is not always a bad card to play 
just before election time. An instance of such a self-appointed 
“duty came to our notice lately from the west of England ; 
a councillor declared his intention of letting the public into the 
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secrets of the committee room in his own discre*'~«1, and his 
colleagues on the council were driven to consider wi:at action 
they could take. 

It is fair to say that some such cases spring from fauli , practice 
on the council’s part. If it needlessly does busines; behind 
closed doors, greater curiosity will exist about its doings, and 
members who disapprove of secrecy may take things into their 
own hands. But assuming there is no ground for revising their 
procedure ; assuming, that is, that the councillor who talks too 
much is blameworthy, there is only one step open to them. This 
is to remove him from committees. They cannot remove him 
from the council, but the membership of committees is in their 
control, and there is no rule of law that a councillor must be 
made a member of any committee, or preventing the council's 
altering the membership of a committee if it finds good cause to 
do so, even before expiry of the period for which the committee 
was appointed. A councillor who does not know what is being 
done until the committees have reported, has nothing but a 
grievance to communicate to the world at large. 


Chichester Rural District Council Accounts 
1952/53 

Unlike the West Sussex County Council of whose area it forms 
a part, Chichester Rural District Council does not believe in 
pay-as-you-go : its accounts for 1952/53 record that capital 
expenditure for the year totalled £473,000, of which only £2,300 
was charged direct to revenue. 

Despite this attempt to limit current outgoings the rate levied 
was l6s. I1d., a burden of £7 per head of population, and equal 
to 6s. Sd. a week on a house of £20 rateable value. Rateable 
value of the district has practically doubled in the past twenty 
years to a total of £363,000, and Mr. A. R. Hayman, the Council 
Treasurer, comments in his report on the unfortunate delay in 
preparing the new valuation list, a delay which results not only in 
unfairness as between individual ratepayers but, as some 
authorities think, unfairness also in the distribution of the Ex- 
chequer Equalization Grant. With a rateable value per head of 
£8 6s. Od., the interim proposals of the Investigating Committee 
would bring no grist to the Chichester mill and, unless the basis 
of the equalization grant is changed by introducing population 
as a governing factor in the distribution, or by some other device 
which would enable all authorities to receive some helping of 
grant, the prospects of assistance for authorities like Chichester 
are not bright. 

Mr. Hayman is to be congratulated on the excellence of the 
rate collection, recoverable arrears at March 31, 1953, amounting 
only to 0°5 per cent. of the total amount to be collected. 

The council owned 1,600 houses at the end of the financial 
year with 176 more under construction. The statutory rate 
contribution of £7,800 was not sufficient to balance the housing 
revenue account, and after utilizing a balance in hand of £2,300 
an additional rate contribution of £720 was necessary. The 
repairs account increased its credit balance to a total of £8,400 
at the year end. 

The particular problems of coastal areas are exemplified in 
Chichester by the works scheme now proceeding in the parish 
with the familiar name of Selsey. Estimated total cost reaches 
the large figure of £326,000, towards which the Government has 
promised a grant of fifty per cent. and West Sussex County 
Council a contribution of forty per cent. of the residual loan 
charges. 

The district council are tackling vigorously the problem of 
sewerage and sewage disposal, no less than £123,000 having been 
spent on capital account during the year, and of the total revenue 
expenditure of £206,000 on general district account, £29,000 was 
incurred in respect of this service. 
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The End of Controlled Selling Prices 


In an article at 117 J.P.N. 157, published in the spring of this 
year, and entitled “* The Future of Controlled Selling Prices,” a 
contributor criticized what, in his opinion, was both the unfair- 
ness and illogicality of the control of selling prices of post-war 
houses. He urged that control should be allowed to lapse on 
December 20 next, the date of expiry laid down in the Housing 
Act, 1949. It is, therefore, of particular interest to us to hear the 
decision of the Minister of Housing and Local Government not 
to renew this control and that, of the cogent arguments advanced 
in that article, the hardship caused to owner-occupiers required 
by their employment to move to new districts, was the one that 
seemed to make the greatest impression on the Minister. 


Circular 60/53, issued by the Ministry on October 20, 1953, 
in implementation of the decision, states that henceforth licences 
authorizing new houses or conversions should be issued without 
any condition restricting the selling price or rent of the properties. 
In other words, the licensing procedure prescribed in circular 
93/52, of December 17, 1952, is still to apply for the time being. 
Liberal though the procedure is, compared with that existing 
previously, it still involves a great deal of administrative work of a 
sort that can only be regarded as unfruitful and time-wasting 
under present conditions, and it is to be hoped that very soon 
now the Minister will be able to take the final step in the pro- 
gression towards complete freedom in building and sweep away 
the irksome last vestiges of this particular kind of licensing 
control. 


At the risk of appearing obvious, it is perhaps worth while 
remembering that control continues to operate until December 20 
next and, further, it should be borne in mind that where con- 
trolled houses have been let the rent paid will remain the standard 
rent for the purposes of the Rent Restrictions Acts. 


Disabled Persons’ Training and Employment 


Local authorities will in future be able to get financial assist- 
ance from the Ministry of Labour and National Service towards 
the cost of providing workshop employment for severely dis- 
abled sighted persons who, on account of disablement, cannot 
work in ordinary industry. This will be by way of grants of up 
to seventy-five per cent. of the capital cost of setting up approved 
workshop facilities, and grants towards meeting any losses in- 
curred in operating them. A circular letter dated September 28, 
1953, to the clerks of county councils and county borough 
councils explains the conditions under which grants will be paid. 
It is the intention of the Minister to encourage the use of existing 
facilities for the provision of workshop employment under 
sheltered conditions, as far as is practicable, before giving 
assistance towards the establishment of new workshops. For 
this purpose, a local authority may use the services of a voluntary 
undertaking, as is done largely in connexion with schemes for 
the employment of the blind. It may be possible to use for the 
new extended purpose workshops already provided for the blind. 
Assistance will only be afforded by the Ministry in respect of 
handicapped persons who are registered under the Disabled 
Persons (Employment) Act, 1944, and are persons who are 
prevented by disablement from obtaining and keeping employ- 
ment under ordinary conditions. The decision whether any 
person can be approved for the purpose will rest with the Ministry. 
The selection of individuals, for whom financial assistance may 
be offered, will be undertaken by agreement between the Ministry 
and the local authority, or a voluntary undertaking acting on 
their behalf. The circular also refers to the training of handi- 
capped persons and points out that, under the Act of 1944, the 
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Ministry will assume financial responsibility. Handicapped 
persons selected by a local authority must be approved by the 
Ministry before admission to training. 


Local Authorities and the Post Office 

A consolidating Act can, of course, only re-enact provisions 
which have been covered by previous legislation, but sometimes 
affords an opportunity of giving a reminder of powers or duties 
which, although they may have existed for many years, may have 
been overlooked or are not generally known. The Post Office 
Act, 1953, is an act in this category. There are two provisions, 
differing in their scope, which affect local authorities. The first 
provision, which must be of a very limited application, is that 
whereby the Postmaster-General may require any tramway 
undertakers or any local authority authorized to run public 
service vehicles under Part V of the Road Traffic Act, 1930, to 
perform such reasonable services with regard to the conveyance 
of mail bags as he may direct. The other provision is of much 
more general interest and in s. 51 empowers the council of a 
borough or urban district to contribute towards the cost of 
providing a new post office where the council consider that it 
would be beneficial to the local inhabitants that any new post 
office should be on a more expensive site, or of a larger size, or 
of a more ornate building, or otherwise of a more expensive 
character than the Postmaster-General would otherwise provide. 
For this purpose, the council may either make a grant of money 
or, with the consent of the Minister of Housing and Local 
Government, appropriate land belonging to the council or 
purchase land for the purpose. The section further provides 
that where the council of any borough or urban district consider 
that it would be beneficial to the local inhabitants that any post 
or telegraph office should be established, or any additional 
postal or other facilities should be provided, the council may 
undertake to pay any loss sustained by the Postmaster-General 
by reason of the establishment or maintenance of the office or 
the provision of the facilities. There is also a provision which 
affects rural districts. Where a rural district council or a parish 
council, or a parish meeting, where there is no parish council, 
consider that it would be for the benefit of the area that any post 
or telegraph office should be established, the council or meeting 
may undertake to pay to the Postmaster-General any loss he may 
so sustain. Any expenses thereby incurred by a rural council must 
be charged as special expenses on the place benefited. Another 
provision which is largely a relic of the past but still affects some 
parts of the country is that whereby toll may not be demanded 
on a road or bridge where tolls are in force in respect of any 
vehicle or horse conveying mail bags ; and if toll is demanded 
or the passage of the mail is impeded, an offence is committed. 


Devon Financial Summary 

Mr. G. T. Bailey, F.I1.M.T.A., F.S.A.A., Devon County 
Treasurer, has adopted the practice of publishing only a summary 
of the County accounts at this period of the year, full details of 
income and expenditure being included in the annual estimates 
published in February. In this summary he has certainly 
achieved the object of displaying the important facts of the year’s 
working interestingly and at low cost. 

Total Devon expenditure reached £7,408,000, the education 
service costing £3,415,000 and highways £1,325,000. Mr. 
Bailey has included an unusual table comparing costs in Devon 
per 1,000 of population with the average of all English counties 
in 1951/52, these being the latest figures generally available : 
Devon figures show favourably, notwithstanding the fact that 
the county is the largest in terms of area and that it is generally 
recognized that a sparsely populated authority is at a disadvan- 
tage in the provision and administration of services. In certain 





700 


directions, however, the influence of the geographical situation 
inevitably makes its impact, this position being well illustrated 
in the case of highways where total mileage is 6,727, including 
2,959 miles of unclassified roads, and the Devon cost per 1,000 
of population in 1951/52 was £2,338 as compared with a national 


average of £1, This kind of difference must, we imagine, 
make the County Council favour either a re-casting of the high- 
ways grant system or a variation of the sparsity weighting 
applicable to the calculation of the Equalization Grant. The 
latter grant at present totals £305,000 and is less by £50,000 than 
the capitation payments made to district councils: if the pro- 
posals made by the Committee appointed to investigate the 
operation of the equalization grants should ever be made effective, 
the revision of the sparsity factor would result in a Devon gain 
of a 5-6d. rate. 
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The net cost of all services in 1952/53 was equivalent to a rate 
in the pound of 17s. 7d., 7d. in excess of the actual rate precepted, 
and consequently it was necessary to defray expenditure from 
balances to the extent of £104,000. At the close of the year the 
balance sheet showed a balance in hand amounting to £733,000, 
but Mr. Bailey points out that only a small portion of this sum 
is represented by cash, and that during the course of the year it 
was necessary from time to time to resort to short term borrowing 
to reduce the bank interest which would otherwise have been 
payable on overdraft. 


Net loan debt increased during the year to a total of £2,818,000 
and the average rate of interest paid to 3-7 per cent., reflecting the 
higher interest charges payable consequent upon the increase in 
the Public Works Loan Board rate to 4} per cent. for periods of 
more than fifteen years. 


MATRIMONIAL CRUELTY 


In recent years there have come from the High Courts a 
number of decisions of great help to justices faced with the task 
of finding whether or not a charge of persistent cruelty by a 
husband towards his wife is established. The subject is, of 
course, a many-sided one, but a review of the more outstanding 
of these cases will, we suggest, elucidate certain principles whose 
clear understanding cannot but be helpful. Since some of the 
authorities arise from divorce proceedings it may be as well to 
quote at the outset the case of Barker v. Barker [1949] 1 All 
E.R. 247; 113 J.P. 91. 

The judgments of Lord Merriman, P., and Hodson, J., as he 
then was, helped to place some remarks of Denning, J., as he 
then was, in Perks v. Perks [1945] 2 All E.R. 492; 109 J.P. 276, 
in their proper perspective. Lord Merriman, P., said, “* It is of 
the utmost importance that it should be understood beyond 
slightest possiblity of misapprehension that at least the same 
degree of cruelty is required to justify an order in the magis- 
trates’ court as in this Division. I use the words ‘at least’ 
advisedly, because it is possible in the Divorce Division to pro- 
nounce a decree of divorce on a single act of cruelty, if that act 
comes within the well-known description of cruelty contained in 
Russell v. Russell (1897) 61 J.P. 771, but in a court of summary 
jurisdiction, the epithet * persistent * precedes the word * cruelty,” 
and that epithet necessarily implies some degree of repetition. 
With that difference let it be plainly understood that this court 
has never given the slightest countenance to the suggestion that 
justices are entitled to find cruelty on anything less than proof of 
conduct satisfying the description of cruelty contained in Russell 
v. Russell, supra, namely, conduct of such a nature as to cause 
danger to life, limb or health, bodily or mental, or as to give 
rise to a reasonable apprehension of such danger.” Later, 
we find this passage as to the interpretation of “ persistent * 
“* If there is what may be fairly described as a course of conduct 
of cruelty extending over years, the mere fact that only one 
comparatively slight incident occurs within the statutory six 
months is irrelevant. It is enough to give the justices juris- 
diction.”” Lord Merriman left no doubt that the real test was the 
wife’s reasonable apprehension of danger to life, limb or bodily 
or mental health. Hodson, J., summarized the matter in these 
words : “ The existence of cruelty depends not on the magnitude 
but rather on the consequence of the offence, actual or appre- 
hended.”” The force of these words is perhaps not always borne 
in mind : the effect of a course of conduct of petty but deliberate 
malignancy may be as great in its natural consequence as one or 
two major incidents of brutality. 


This principle is given clear support by the case of Jamieson v. 
Jamieson [1952] 1 All E.R. 875; 116 J.P. 227, where the 
cruelty relied upon consisted of a long series of minor acts which, 
it was succesfully contended, so affected the health of the injured 
spouse as to justify her leaving her husband. The cruelty 
alleged was mental rather than physical and consequently a good 
deal of argument was addressed to the question of intent. In 
this connexion, Lord Merriman, P., quoted the aphorism of 
Sherman, J., in Hadden v. Hadden (1919) The Times, December 5: 
“I do not question he had no intention of being cruel, but his 
intentional acts amounted to cruelty.”” In the case of Jamieson, 
supra, Lord Reid’s remarks upon the power of a course of 
conduct to amount to legal cruelty are worth noting: “* There can 
hardly be a more grave matrimonial offence than to set out on a 
course of conduct with the deliberate intention of wounding and 
humiliating the other spouse and making his or her life a burden 
and then to continue in that course of conduct in the knowledge 
that it is seriously affecting his or her mental and physical 
health. Such conduct may consist of a number of acts each of 
which is serious in itself, but it may well be even more effective 
if it consists of a long continued series of minor acts no one of 
which could be regarded as serious if taken in isolation. Once it 
is established that physical violence is not a necessary ingredient 
of cruelty . . . then I can see no justification in principle for 
requiring that the deliberate acts of the defender must be of a 
certain character.”” Lord Tucker put the matter in these words : 
“ Judges have always carefully refrained from attempting a com- 
prehensive definition of cruelty for the purpose of matrimonial 
suits. ... It is... equally undesirable . . . to create certain 
categories of acts or conduct as having or lacking the nature or 
quality which render them capable or incapable in all circum- 
stances of amounting to cruelty in cases where no physical 
violence is averred. Every such act must be judged in relation to 
its surrounding circumstances, and the physical or mental 
condition or susceptibilities of the innocent spouse, the intention 
of the offending spouse, and the offender’s knowledge of the 
actual or probable effect of his conduct on the other’s health. . . 
are all matters which may be decisive in determining on which 
side of the line a particular act or course of conduct lies.” 

Justices must always examine the evidence not only in the 
light of established precept, where that can assist, but also in 
the light of the personalities, temperament, and physical con- 
stitution of the parties as revealed in evidence. It often happens, 
for instance, that an extrovert, physical uninhibited man finds 
himself married to a partner whose introvert or nervous 
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constitution are so far removed from his type of being as to arouse 
his constant irritation. Viewed in one light, such a reaction 
may be understandable, but if it is allowed to lead to physical 
retaliation or—more probably—to incessant, pin-pricking 
goadings, it must be judged as cruelty by the test of its effects 
upon the wife’s health and mental stability. 


That no malignant motive is required to render such conduct 
assessable as cruelty is brought out in Sguire v. Squire [1948] 
2 All E.R. 54; (1949) 112 J.P. 319. Here a husband's petition 
for divorce on the grounds of his wife’s cruelty had been dis- 
missed because the learned judge found no deliberately malignant 
intention in the wife’s conduct. The gist of the husband’s case 
was that his wife, a lady of nervous disposition, who suffered 
from insomnia, made such excessive demands on her husband 
to read to her or attend upon her in various ways that he had 
insufficient sleep over a long period, with consequent impairment 
of his health. Tucker, L.J., as he then was, submitted earlier 
authorities to an exhaustive review. But the principles he pro- 
ceeded to enunciate are important, and of course, equally 
applicable to the type of case met with in magistrates’ courts, 
where the complainant is the wife. 

“One starts,” said the learned Lord Justice, “ with the 
undisputed proposition that, generally speaking, a man is pre- 
sumed to intend the natural and probable consequences of his 
acts. Is there any authority which decides that this is in- 
applicable to acts amounting to cruelty in matrimonial causes ? 

On the contrary, there is a considerable body of authority 
to the opposite effect. It is to be observed that in the well-known 
and much-quoted case of Russell v. Russell, supra, it is nowhere 
suggested that motive is a necessary element of cruelty.” 

The case of Squire v. Squire, supra, was complicated by the 
fact that the husband had shown a sustained loyalty and affection 
towards his wife, and also by the evident failure on his part to 
realize for a long time that he might have a legal redress for the 
situation in which he found himself. That these circumstances 
were considered irrelevant is worth recording: for they arise at 
times in hearings in magistrates’ courts. And on the kindred 
question of acquiescence—another common stumbling-block— 
these words of Evershed, L.J., as he then was, are worth re- 
membering: “In a case of cruelty such as the present ...a 
spouse may in practice have no choice but to submit until further 
submission becomes impossible ; but in my judgment it would 
not be right to say that such a submission amounted to 
acquiescence so as to defeat the claim for relief.” 


It is worth noting that Squire v. Squire, supra, received full 
endorsement in the analogous case of Lauder v. Lauder [1949] 
1 All E.R. 76, where the cruelty consisted in persistent sulky 
behaviour by the husband—admittedly the victim of chronic 
depression. But, none the less, his conduct, leading as the 
evidence showed, to serious emotional disturbance and ill-health 
in the wife, was held to be such as entitled her to judicial relief. 


An exhaustive review of the law relating to intention in its 
bearing upon matrimonial cruelty is to be found in the case of 
Simpson v. Simpson [1951] 1 All E.R. 955; 115 J.P. 286. Here 
the wife’s allegations ranged widely : the husband kept her short 
of money, refused to take her on holiday, stayed out late, was 
taciturn and unfriendly, displayed no affection, and several times 
told her to go. No physical violence was alleged. For the 
husband it had been argued that these failings were nothing 
but the ** development and manifestation of his own character ” ; 
they were not aimed at the wife, and consequently did not amount 
to persistent cruelty. The justices found the case proved and 
their finding was upheld by the High Court. 


In his judgment, Lord Merriman, P., dealt with the dangers 
inherent in such cases, and voiced by Denning, L.J., in Kaslefsky 
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v. Kaslefsky [1950] 2 All E.R. 398; 114 J.P. 404 where he 
said: “ If the door of cruelty were opened too wide, we should 
soon find ourselves granting divorce for incompatibility of 
temperament.... The temptation must be resisted lest we slip 
into a state of affairs where the institution of marriage is itself 
imperilled.” This warning is of importance: it is extremely 
hard for courts to deal dispassionately with some of these cases : 
very often natural human sympathy can only too easily be 
aroused in favour of a complainant : such sentiments must not 
interfere with the administration of law, and all such attitudes 
as “these parties clearly ought to be separated” must be 
avoided. What is involved in a matrimonial case is simply the 
question : “is the burden of the complaint sustained by the 
evidence?’ The fact that the parties are unhappy and unable 
to get on together may be traceable to a course of conduct which 
can be classed as cruelty—or it may be due merely to incompati- 
bility. Courts must at all times bear the distinction in view and 
act judicially upon it. In the case of Simpson v. Simpson, 
supra, the appellate court held that it could not be said that the 
justices were wrong in finding in favour of the wife. At the 
same time, Lord Merriman, P., was careful to point out that the 
doctrine that a man must be presumed to intend the natural 
consequences of his acts was “ not an irrebuttable presumption 
of law and is only to be applied in connexion with conduct which 
can fairly be described as ill-treatment.” 


Two other quotations will help to clarify this difficult question 
of intent in the context of alleged matrimonial cruelty. One is 
from Horton v. Horton [1940] 3 All E.R. 380. There we find 
these words of Bucknill, J., as he then was: “* A man takes the 
woman for his wife for better or for worse. If he marries a wife 
whose character develops in such a way as to make it impossible 
for him to live happily with her, I do not think that he establishes 
cruelty merely because he finds that life with her is impossible. 
He must prove that she has committed wilful and unjustifiable 
acts inflicting pain and misery upon him and having injury to 
health. In this case, the husband’s health was not injured 
merely by the development and manifestation of the wife’s 
character acting, so to speak, in its own sphere. It was injured 
by her wilful and unjustifiable conduct to him which was an 
intrusion upon, and did violence to, his own mode of living. It 
was this course of conduct which injured his health, and which, in 
my view, amounted to legal cruelty.” And in Westall v. Westall 
(1949) 65 T.L.R. 337 we find Denning, L.J., saying : ** Although 
malignity is not an essential element of cruelty . . . nevertheless 
intention is an element in this sense, that there must be conduct 
which is, in some way, aimed by one person at another.” 


Both these pronouncements were specifically approved in 
Simpson v. Simpson, supra, and they also form the basis for the 
decision in the case of White v. White [1949] 2 All E.R. 339; 
113 J.P. 474. 

The difficulties of applying the principle of non-malignancy are 
well exemplified in Kaslefsky v. Kaslefsky, supra. Here the 
husband appealed against the dismissal of his petition for 
divorce on the grounds of his wife’s cruelty. The evidence 
showed that the wife was indifferent to her obligations, refused 
sexual intercourse with the husband, was lazy and sluttish, and 
allowed her mother to do all the cooking and housework. 


The issue turned entirely on the question whether this conduct 
was aimed at the husband. The appeal failed because the Court 
found, in the words of Bucknill, L.J.: “* In such cases as refusal 
of sexual intercourse, or sheer laziness, or neglect of a child, | 
think that is conduct which is innocent so far as any charge of 
cruelty is concerned, unless it is done for the express purpose of 
causing injury to the health of the complaining spouse.” 
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[CONTRIBUTED ] 


Under the Education Act, 1944, local education authorities 
are charged with the duty of providing education for all children 
between the ages of five and fifteen “* according to their age, 
aptitude and ability.’ The old “ all-age” elementary schools 
were abolished, being replaced by primary schools for children 
up to the age of eleven, when they are transferred to secondary 
schools. All local education authority schools providing 
education for children over the age of eleven are now classed as 
secondary schools and therefore comprise grammar, central, 
technical, and modern schools. It should here be interpolated 
that there still exist, outside the jurisdiction of local government, 
certain private, independent, and “ public * schools, where fees 
are payable ; and parents are at liberty to send their children to 
such schools if they so desire, and if they can afford the fees. 
All places in schools controlled or maintained by local education 
authorities are free, including those at the voluntary-aided gram- 
mar schools for whose maintenance and repair the authorities 
are responsible. Some of the independent schools have arrange- 
ments with the authorities whereby the latter are allotted a 
limited number of free places every year. The fact that an 
independent school is “ recognized as efficient by the Ministry 
of Education does not mean that the school is necessarily 
associated with what is loosely termed the State scheme of 
education. It means that the school has been inspected by one 
of Her Majesty's Inspectors and has been found to be efficiently 
conducted, or that the Ministry of Education is satisfied that this 
is the case. This provides a useful criterion for any local 
education authority wishing to enter into negotiations with such 
a school for a specialized and specific purpose, ¢.g., for boarding 
education. 

Having disposed of the independent schools in order to 
avoid confusion, it is proposed to devote the rest of this article 
to an explanation of the methods of selection used by local 
education authorities in transferring school children from 
primary to secondary schools. When a child reaches the year in 
which he or she attains the age of eleven (the qualifying dates of 
birth are laid down by the authority concerned!) a Secondary 
Schools Entrance Test is taken at the primary school, usually 
in January or February. The test, in the area of most authorities, 
generally consists of papers in English, Arithmetic, and General 
Knowledge, with a separate Intelligence Test. The details 
vary, partly because of local conditions and partly because 
of the whims of different authorities. Thus the Moray House 
and Rorsach Intelligence Tests are both in use in different parts 
of the country. The papers are marked centrally by examiners 
at county headquarters ; in the areas of some authorities they 
are first marked by the teachers of the primary schools and the 
marks are subsequently standardized by the examiners to ensure 
uniformity throughout the area. There is a popular mis- 
conception to the effect that children are placed in particular 
types of secondary school purely on the marks obtained in the 
tests. While this may be the net result in many cases, there are 
other factors to be borne in mind. When the final marks have 
been ascertained in the manner described above, all the ““ H/Q 
Forms * for the children who have taken the test are set before 
local selection committees composed of head teachers and 
assistant teachers. The H/Q Forms not only show the marks 
obtained in the test but also the observations of primary school 

* Thus the dates in London in 1953 were 1.9.41—31.8.42, i.e., any 
child born within that period could take the L.C.C.’s Common 
Entrance Test this year 


heads and the answers to such important questions as “*Do the 
parents undertake to keep the child at school after the age of 
fifteen ?” 

It can readily be imagined that the arrangement and prepara- 
tion of these record forms for the proper consideration of local 
selection committees entail much specialized administrative work, 
particularly in the case of the larger authorities where there are 
more than two types of secondary school. It should be noted 
that with many authorities there are only the two types— 
grammar and modern ; thus a child living in the area of such an 
authority who just fails to reach the qualifying pass mark for a 
grammar school place will go to a modern school. This is 
not, however, the case in London, where the L.C.C. has evolved 
an elaborate system whose aim is to eliminate hardship, as far as 
humanly possible, in the transfer of children from primary 
schools to one of the four types of secondary school in its area : 
grammar, central, technical, and modern. 


It should be mentioned that, in the L.C.C. area, if a child for 
some reason (for example, illness) misses the test when it is held 
in January, provision can be made for him to take a supple- 
mentary test in March. On the other hand, although a promis- 
ing youngster can be entered for the test as an “* under-age ” 
candidate and can then remain at the primary school for another 
year and take the test again, a child cannot otherwise take the 
test more than once (i.e., he cannot take it as an “ over-age ” 
candidate). In Middlesex, however, children are allowed a 
second attempt even if over the age of eleven, but they must be 
under thirteen. Children are not forced to take the test, and 
need not do so if they are not entered for it by primary school 
heads at the request of parents. In these cases the children 
concerned usually go to secondary modern schools or, in some 
cases, to special schools for educationally sub-normal children.* 
There is also machinery for appeals against the decisions of the 
local selection committees of the L.C.C., and doubtless in the 
case of many other authorities as well. Appeals can be made 
both by the primary school head and by the parent and, as in the 
case of their ordinary sessions, the selection committees have 
available the expert and valued advice of their District Inspectors. 
These District Inspectors, who are invariably former members of 
the teaching profession, are officers of the authority as distinct 
from Her Majesty's Inspectors of Schools, who serve the Ministry 
of Education. It can thus be seen that many factors are indeed 
taken into consideration when the selection committees make 
their assessments. In addition, the L.C.C. operate a “‘marginal” 
scheme : where a child does not quite make the grade for a 
grammar school the committee can give him a grammar marginal 
classification, and similarly with the central school grading. 
When the grammar schools have absorbed all those children 
who have qualified automatically for entry, those with residual 
places can then consider these “ grammar marginal ” children 
for admission. The scheme is administratively cumbersome as 
““ grammar marginal” children have in the first instance to be 
guaranteed basic places at central schools and “ central mar- 
ginal ” children have to be guaranteed basic places at modern 
schools. Nevertheless, in spite of its obvious disadvantages 
both for the teachers and administrative staff of the authority, 


* Unless, as previously indicated, his parents decide to pay for him 
to go to an independent or private school. 

® There are primary schools for such children, but the exact degree of 
backwardness is not always perceived before the age of eleven. 
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the “‘ marginal scheme ” does mitigate hardship and it is often 
the case that a grammar marginal child, for example, does better 
in his later school career than his more precocious brother. 


When the selection committee’s assessment has been made, 
the authority does not simply place the child in an appropriate 
secondary school. It is here that the parental right of choice 
comes into play: a right that is not absolute, since it is con- 
ditioned by the assessment obtained by the child and, in a 
qualified sense, by a magisterial selection which, if not a head 
teacher’s right according to law established, is at any rate 
apparent in the case of the more popular schools. In most 
authorities, the parent is asked to make a selection of three 
schools from a list of schools in the category appropriate to the 
child’s grading or assessment. This is done through the primary 
school heads in order to obviate inappropriate choices being 
made, although this happy result is not always obtained. 
Assuming that an appropriate selection of schools has been made 
by the parent, the child’s record form is then sent to the head 
teacher of the school of first choice. If necessary, the procedure 
is repeated until the child is finally accepted at an appropriate 
school. In some cases the parents have to be approached again 
after three unsuccessful attempts: the London marginal 
scheme, for example, can become very complicated at times. 
There is one exception to the general rule that a child with a 
certain grading cannot go to a school of a higher category 
(e.g., that a child graded for a central or a modern school in 
London cannot go to a grammar school). The governors of 
grammar schools have it in their power to award a very limited 
number of Governors’ Places to any children who took the 
authority's test in the New Year. In such cases a separate 
entrance examination is taken by the child, and it is unusual for a 
child to be given a Governor's Place in London if he or she has 
not qualified at least for a central school place. Governors’ 
Places are virtually outside the jurisdiction of the local education 
authority and its officers, who merely ensure that the grammar 
schools do not exceed their quota of such places. They re- 
present an anachronism which cuts across the careful selection 
already described, and it could be argued that they might 
encourage favouritism or nepotism, although there is an en- 
trance examination. On the other hand, they do in some cases 
alleviate hardship and injustice, for example, where a child has 
missed both tests or has been ill for any length of time, and a 
case can be made out for their retention. There is no perfect 
symmetry in English public institutions, least of all in education. 


In spite of the egalitarian inspiration behind the Education 
Act, 1944, no one really believes that all secondary schools are 
equal, in spite of the heroic efforts made by progressive authori- 
ties and teachers. One can go further and assert that all 
grammar schools are not equal, either. Reference has already 
been made to special arrangements between local education 
authorities and certain independent schools. Thus in London 
a few children who obtain top grammar marks go each year to 
such schools as Christ’s Hospital, St. Paul’s, Bancroft’s, and 
Mercers’, where a limited number of free places are reserved 
to the L.C.C. Of the remaining grammar schools, that is those 
coming under the aegis of the Council, the most popular are 
undoubtedly the voluntary-aided schools. Although these 
schools are maintained by the Council they have their own 
governing bodies and funds, which can be used for expansion. 
They therefore retain a measure of independence, in spite of the 
fact that all their places are now free. Many of them are very 
old foundations, with high traditions and strong local con- 
nexions, so that inevitably they tend to “* cream off * the brighter 
grammar children. There are Roman Catholic as well as Church 
of England voluntary-aided grammar (and central and modern) 
schools. The remainder go to the ordinary Council grammar 
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schools, that is schools built by the Council and completely 
controlled and maintained by the authority, which appoints the 
Governors.* 

In addition to the central schools in London providing 
courses up to the age of sixteen,® there are the technical schools. 
Hitherto, entry to technical schools has not been possible before 
the age of thirteen, but a start has now been made by accepting 
pupils at the age of eleven on the results of the Common En- 
trance Test. This was a corollary of the system, which is still in 
force, of providing for the transfer of “* late developers *’ at the 
age of thirteen, on the recommendation of head teachers, from 
modern to central or technical schools and from central to 
grammar schools. Transfers from technical to grammar schools 
were infrequent and, under the new arrangements, will tend to 
be even less frequent in view of the widening of the basis of 
recruitment. In the areas of most authorities outside London 
the technical schools are regarded as on a par with the modern 
schools, and there are some modern schools with a technical 
bias. In London, however, they are now regarded as a separate 
entity and, whereas the central assessment was usually a criterion 
for a technical school place, some of the Council’s technical 
schools are recruiting pupils irrespective of their assessment in 
the Common Entrance Test. 

The willingness of parents to keep their children at school 
beyond the statutory school leaving age is an important factor in 
placing children in secondary schools, since only the secondary 
modern schools provide courses finishing at the age of fifteen. 
The secondary modern schools, be it noted, are just as keen to 
encourage pupils to continue their education as any other type 
of school, and a fewof their pupils remain until the age of sixteen. 
Where children are admitted to a grammar, central, or technical 
school, the parents sign undertakings agreeing to keep their 
children at school until the end of the course. If they refuse to 
do this, the children concerned lose their opportunity of higher 
education and must perforce attend secondary modern schools. 
Unfortunately, however, except in the areas of a few authorities 
in the North of England, such agreements are unenforceable 
and no penalty is incurred when they are broken. With the 
rising cost of living and, in some cases, a growing lack of parental 
responsibility or appreciation, there are today an ever-growing 
number of “ premature leavers” from grammar and central 
schools. 

The scheme of admission to secondary schoois under the 
Education Act, 1944, has been in operation for nearly a decade. 
The testing of young children by examination has been under 
fire of late, and the Labour Party in its policy statement “*Chal- 
lenge to Britain” suggests the abolition of the eleven-plus test. 
This document also postulates the idea of comprehensive high 
schools for all children from the ages of eleven to fifteen, with 
special provision later for those who wish to continue their 
education after that age. Provision has already been made, in 
the Education Act, 1944, for the school-leaving age to be raised 
to sixteen by administrative action, but successive Ministers of 
Education have not ventured to take the plunge. 





* Apart from one appointed by the University of London. 
_* Grammar schools normally provide courses up to the age of 
eighteen. 


NOTICES 


The next court of quarter sessions for the borough of Southend-on- 
Sea will be held on Monday, November 16, 1953. 

The next court of quarter sessions for the city of Hereford will be 
held on November 20, 1953. 

The next court of quarter sessions for the city of Winchester will be 
held at the Guildhall on Friday, November 20, 1953, at 10.45 a.m. 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 31, 1953 


LAW AND PRACTICE RELATING TO 
CHARITABLE TRUSTS 


The report of the Committee on the law and practice relating 
to Charitable Trusts was the subject of an article at p. 74, ante, 
but further comment may now be of interest in view of the 
consideration which has been given to the report by many of 
the voluntary organizations concerned and of the debate on the 
report in the House of Lords. The report covers such important 
matters, many of them controversial, that the drafting of any 
necessary legislation, if the report is generally adopted by the 
Government, could not be hurried, but it is to be hoped that 
after all the trouble which was taken by the Committee in receiv- 
ing evidence and making their report, and the large amount of 
work involved by others concerned, it will not be held up 
indefinitely. 

Voluntary organizations are finding it increasingly difficult to 
meet the cost of their administration, and it was thought that 
one way of helping them would be through the establishment of 
common good funds in accordance with the recommendations 
made by the Committee that national common good trusts 
should be established for England and Wales and that local ones 
should be encouraged “‘ if spontaneous in origin and unofficial 
in character.” In Scotland funds of this kind have existed for 
many years, and in the United States are recognized to be a main 
source of providing income for voluntary organizations. In 
Chicago, the fund has a capital equivalent to £4 million and an 
annual income of £150,000. Viscount Samuel urged in the 
House of Lords that such funds should be established so that 
they might accumulate money by donations and bequests, and 
thus in the next generation exercise “‘ an almost immeasurable 
influence for good in the relief of the hardship of individuals 
and the improvement of the amenities of their environment.” 
According to information collected by the National Council of 
Social Service, which was largely responsible for the setting up 
of the Committee, some voluntary organizations have expressed 
serious apprehension as to the possible effect of such trusts on 
existing charitable bodies, and some of them have urged that 
if established they should not be placed in an advantageous 
position to compete with existing societies. Other organiza- 
tions, however, support the proposal. 

During the debate in the House of Lords Viscount Samuel 
suggested that one way in which the government could help 
voluntary organizations would be by using for their assistance 
the proceeds of intestate estates where there are no next-of-kin, 
and in respect of which the Treasury now profits to the extent 
of some £100,000 a year. This view was not, however, shared by 
the Lord Chancellor. 


RECORDING OF TRUSTS 

Another important recommendation on which there seems to 
be some difference of opinion is in relation to the recording of 
trusts. There is no doubt that up-to-date classified records are 
needed by would-be beneficiaries and voluntary workers. The 
committee recommended, therefore, that such records should be 
compiled by the Charity Commissioners and the Ministry ; 
and that classified records of local trusts should be sent by the 
central authorities to county and county borough councils for 
use by the public. These recommendations have met with a 
varying response, although it is generally admitted that the 
availability of records would be useful for the reasons given in the 
report. Some voluntary organizations believe, however, that 
the proposal might lead to unnecessary and harmful interference 
with the duties of trustees by local authorities or, on a larger 


scale, might open the way to eventual and over-riding state 
control. The Nuffield Foundation, in their last report, objected 
on the grounds that “ cataloguing and inquisition can be taken 
too far.” It is suggested by the Foundation, and some other 
voluntary organizations agree, that if the Committee’s findings 
had revealed any instance of misuse or maladministration of 
charitable funds, there might have been a case for closer super- 
vision ; but “in the happy absence of any instances of abuse 
some of the committee’s suggestions for the future registration 
and regulation of charities would seem to urge tidiness for its 
own sake.” 

It is not, however, recording alone which was recommended 
by the Committee ; the report went further, and suggested the 
need for other safeguards by the submission of annual audited 
accounts to the central authority and that copies of the accounts 
should be sent to the local authority concerned. Objections 
have been raised on behalf of the Churches to these proposals 
on the grounds that much unnecessary burden would be placed 
on those responsible without any resulting general advantage 
other than tidiness. Some voluntary organizations feel that 
such an arrangement might lead to interference by local authori- 
ties in the work of trustees. Those who take this view suggest 
that if the recommendation is implemented a provision should be 
included to the effect that the lodging of the accounts with a 
local authority should not be construed as giving them the power 
of direct inquiry into the work of trustees. Some go further 
and fear that the publication of the accounts would deter many 


potential donors who dislike the details of their benevolence 
becoming known. 

The County Councils Association, when considering the 
report, decided to support these proposals, although pointing 
out that the duties which would thereby be imposed on local 
authorities would involve not only some small additional staff 


but additional space for the records. The Association believe, 
however, that both could be provided under arrangements 
similar to those in which official and local records are kept 
and prefer this suggestion to the alternative, discussed in the 
report, that local authorities should compile records and transmit 
copies to the central authorities. 


DEFINITION OF “ CHARITY ” 

On the definition of a “ charity ” there seems to be general 
support for the views of the Committee that a rewording of the 
existing “definition” is needed, and that the advantage lies in 
favour of a definition which would allow of flexibility in inter- 
pretation. It is suggested that the existing archaic definition by 
reference to the list of charitable uses, as conceived in the pre- 
amble to the Statute of Charitable Uses, 1601, should be replaced 
by a definition based on Lord Macnaughten’s grouping of 
charitable purposes into four classes in giving judgment in the 
House of Lords in Commissioners of Income Tax v. Pemsel 
(1891). The Lord Chancellor said in the House of Lords, 
that he felt it would be impossible to give a new definition of 
charity which is at once sufficiently wide and flexible as to 
embrace every kind of institution or purpose which ought to 
get the benefit of charity, and yet will not be so vague as at once 
to create a vast amount of legislation to take the place of the 
case law already in being. 


RELAXATION OF CY-PRES DOCTRINE 
Perhaps the most important general recommendation made 
by the Committee was the relaxation of the cy-prés doctrine, 
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under which, broadly speaking, it is impossible to change the 
purposes of a trust until it has become impossible of execution, 
and then only to new purposes as near as possible to the old. 
For educational trusts the doctrine was relaxed as long ago as in 
1869. Because of the rise in the standard of life and of social 
legislation of the last fifty years the need for some relaxation of 
the doctrine for all trusts has become urgent. The Committee 
recommended that new scheme-making powers based on a 
relaxation of the doctrine should take the place of the existing 
powers under the Charitable Trusts Acts and the wider scheme- 
making powers under the Endowed School Acts. It was 
considered that in the case of local charities the appropriate local 
authority should be placed in the same position as the trustees 
and should have the right to make proposals for a modification 
of the trust and to have them investigated by means of a local 
public inquiry if not acceptable to the scheme-making authority. 
For this purpose, the appropriate local authority would be the 
county or county borough council, and in London, the Cor- 
poration of the City of London, the London County Council and 
the Metropolitan Borough Councils. 


The chairman of the committee (Lord Nathan) explained in the 
House of Lords that the effect of relaxing the doctrine of cy-prés 
would be, for the first time, to enable trustees and scheme- 
making authorities to consider trusts in relation to one another 
and, subject to certain safeguards, to change the purposes of the 


WEEKLY 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Sellers and Havers, JJ.) 
October 15, 1953 
BILLING y. PILL 
Criminal Law—Larceny—* Anything attached to or forming part of 
the realty *°—Army hut—Floor secured to concrete base by bolts— 
Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), s. 1 (3) (a). 

Case STaTED by Cornwall justices. 

At a court of summary jurisdiction an information was preferred by 
the respondent, Pill, a police officer, charging the appellant, Billing, 
with the larceny of an army hut. At the hearing of the information 
the justices found that the War Department erected the hut in question 
during the war. The floor was secured to a concrete base by bolts let 
into the concrete. In 1951 the appellant dismantled the hut, and, 
without abandoning possession of it, took the sections away and later 
erected it on his own land. It took him three days to dismantle and 
remove the hut. The justices convicted the appellant, who appealed. 

Held, that the true test in deciding whether an object was “ attached 
to or forming part of the realty”, so as to be incapable of being the 
subject of larceny unless severed and then abandoned under the Larceny 
Act, 1916, s. 1 (3) (a), was whether it was meant to be fixed merely 
temporarily or not; the hut in question could be removed without 
damaging the freehold and had not become part of the land; and, 
therefore, it was not an object “ attached to or forming part of the 
realty,” and the conviction was right. 

Counsel : W. M. Huntley for the appellant ; Malcolm Wright for the 
respondent. 

Solicitors : Reed & Reed, for Caunter, Venning & Harward, Lis- 
keard ; Jaques & Co., for Stephens & Scown, St. Austell. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


October 14, 1953 
SPIERS v. WARRINGTON CORPORATION 
Education—Girl attending school—Wearing of slacks—Refusal of 
headmistress to admit girl—Right of headmistress to act in matter 
of discipline—Education Act, 1944 (7 and 8 Geo. 6, c. 31), s. 17 (3), 
s. 39. 
Case Stated by West Derby Quarter Sessions Appeal Committee. 
At Warrington Magistrates’ Court Ernest Spiers was convicted on 
an information preferred on behalf of Warrington Corporation of an 
offence in that his daughter, Eva Spiers, a child of compulsory school 
age, failed to attend Richard Fairclough Girls’ Secondary Modern 
School, between October 13 and December 3, 1952, contrary to s. 39 
of the Education Act, 1944, and was fined 10s. He appealed to West 
Derby Quarter Sessions. 
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trusts in the light of the work being done by other trusts. He 
said the proposals relate to about 80,000 trusts, and are based 
upon the Education (Scotland) Act, 1946. During the debate 
the Archbishop of Canterbury expressed some anxiety as to 
the position of local authorities in reference to the initiation of 
new purposes. Voluntary organizations are not at all unanimous 
in accepting these proposals. Those who do agree urge that the 
spirit and intention of the donor should be given the place of 
first importance. Other organizations object that the alteration 
may have an adverse effect on donors if there is a possibility that 
a trust may be radically altered after thirty-five years. It seems 
to be generally felt, further, that in all cases there should be a 
right of appeal from the scheme-making authority to the Chan- 
cery Division of the High Court. In referring to this part of the 
report in the House of Lords the Lord Chancellor agreed that a 
case had been made out for some relaxation of the doctrine, but 
bearing in mind that ** one may dry up the fount of charity if the 
founder must always feel that his original intention is to be 
altered by somebody else.” 


If the views of the Committee are accepted the scheme-making 
authority will have power to alter trusts having regard to (a) 
the public interest, (6) existing conditions, (c) the interest of the 
locality to which the endowment belongs and (d) the possibility 
of effecting economy in administration by grouping, amalgama- 
ting or combining two or more endowments. 


NOTES OF CASES 


It was proved or admitted before quarter sessions that Eva Spiers 
had had an attack of rheumatic fever in 1948 and another in 1950, 
and she was sent to school in slacks to keep her warm. The head- 
mistress, who considered slacks unseemly and unhygienic for girls, 
particularly adolescent girls, told the girl that a school rule provided 
that slacks should not be worn, but that she was willing to waive that 
rule if Eva produced a medical note stating that her slacks were 
necessary, and it was suggested to her parents that Eva be examined 
by the school medical officer. No medical note was produced and 
Eva was not sent to the school clinic. Thereafter, whenever Eva went 
to school dressed in slacks she was sent home. Quarter sessions 
allowed the appeal, and the corporation appealed to the Divisional 
Court. 

Section 17 (3) of the Education Act, 1944, provides that every county 
secondary school shall be conducted in accordance with articles of 
government, and in the case before the court the articles of government 
of the school provided that the headmistress should control the internal 
organization, management and discipline of the school. 

Held, that the effect of s. 39 of the Act of 1944 was no longer to 
leave it open to justices to find “ reasonable excuse "’ for a parent as 
they could have done under s. 49 of the Act of 1921, but to confine 
available excuses for not sending a child to school to those set out, 
including “sickness or any unavoidable cause” ; that in deciding that a 
girl was not to be received at school in a particular costume the head- 
mistress was acting in a matter of discipline and one within her com- 
petence ; and that the decision of quarter sessions must be reversed, 
and the conviction of the justices restored. * 

Counsel: G. J. Bean for the corporation ; Anthony Edmondson for 
the defendant. 

Solicitors : Sharpe, Pritchard & Co., for J. P. Aspden, Warrington ; 
Piesse & Sons, for Browne, Sturgess & Wheeler, Warrington. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


October 13, 1953 
Re EKINS 
Certiorari—Alleged denial of natural justice—Charge of forgery made 
against defendant in cross-examination—Desire to call witness to 
rebut charge—Refusal to grant adjournment, 

Application for order of certiorari. 

The applicant, Maurice Edwin Ekins, was convicted at Stoney 
Stratford Magistrates’ Court of permitting an uninsured person to use 
a motor cycle on a road, and was fined £1, and it was ordered that his 
driving licence be suspended for twelve months. Heappealed to Bucking- 
hamshire Quarter Sessions, and before the appeal committee produced 
documents showing that he had sold the motor cycle before the alleged 
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offence 
that £32 


a receipt for £5 deposit on the bicycle, and an 1.0.U. certifying 
was Owing to him as the balance of the purchase price of the 
machine. Counsel for the prosecution cross-examined the applicant 
on the basis that the documents were forgeries. Counsel for the 
applicant applied for an adjournment in order that he might call the 
person who had signed the contract as a witness to rebut the charge of 
forgery levelled against him, but the committee refused the application 
without giving any reason. The appeal was dismissed and the com- 


mittee ordered that the contract and receipt be sent to the Director of 


Public Prosecutions for him to consider a prosecution for forgery. 
Subsequently the applicant was informed that no criminal proceedings 
were contemplated, and that the police, having made inquiries, were 
satisfied that no criminal offence was in fact committed. 

The applicant obtained leave to apply for an order of certiorari on 
the ground that the refusal of the appeal committee to adjourn the 
hearing of appeal amounted to a denial of natural justice. 

Held, that to make an order of certiorari because justices had refused 
to grant an adjournment would be to extend the ambit of the remedy 
beyond all authority and that the —— must be refused. The 
case was, however, a very proper one for the facts to be put before the 
Secretary of State, with a view to obtaining a free pardon. 

Counsel: P. Bennett for the applicant. 

Solicitors : Waterhouse & Co., for Burgess & Chesher, Bedford. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ALMY v. THOMAS 
Dentist—Practice of dentistry—Unregistered person 
denture—Plate and paste left in patient's mouth—Dentists Act, 1921 
(11 and 12 Geo. 5, c. 21), ss. 1, 14 (2). 

Case Statep by Torquay justices. 

At a magistrates’ court at Torquay an information was preferred by 
the appellant, Almy, charging the respondent, Frederick Douglas 
Thomas, with unlawfully practising dentistry when he was not registered 
as a dentist, contrary to s. | of the Dentists Act, 1921. 
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At the hearing of the information it was found that the respondent 
held himself out to practise as a dental technician and repairer of 
dentures in Torquay, and in May, 1952, he repaired a woman’s upper 
dental plate. In November, 1952, she took the plate, which was split 
in the centre and needed repairing, to the respondent’s premises. 
She was told by him that it would have to be re-lined, work which 
entailed thickening the plate where the split had occurred. The 
respondent took the plate to his laboratory and coated it with “ s.s 
white paste * and then asked the woman to put it in her mouth and 
bite on it as hard as she could. This she did, and she was then left 
for five minutes with the plate in her mouth to enable the paste to set. 
Later he replaced the hardened paste with permanent plaster. He at 
no time touched her or the plate while it was in her mouth. 

Section 14 (2) of the Act provides that the practice of dentistry 
shall be deemed to include the performance of any such operation 
and the giving of any such treatment, advice, or attendance as is 
usually performed or given by dentists, and that any person who 
performs any operation or gives any treatment, advice, or attendance 
on or to any person as preparatory to or for the purpose of or in 
connexion with the fitting, insertion, or fixing of artificial teeth shall 
be deemed to have practised dentistry within the meaning of the Act. 

The justices, being of opinion that work on an existing denture, or 
merely altering an existing denture, did not amount to the practice of 
dentistry, dismissed the information, and the prosecutor appealed. 

Held, that, in view of the finding that the plate and paste had been 
left in the patient’s mouth so that an impression of the mouth 
could be taken, it was impossible to hold that the respondent had not 
given treatment or attendance in connexion with the fitting of artificial 
teeth. The appeal must be allowed and the case remitted to the 
justices with a direction to convict. 

Counsel: Hobson for the appellant ; 
Evans for the respondent. 

Solicitors : Waterhouse & Co. ; 


Sir Shirley Worthington- 


Church, Adams, Tatham & Co. 


(Reported by T. R. Fitzwalter Butier, Esq., Barrister-at Law.) 


PARLIAMENT 


From Our Lobby Correspondent 


When Parliament reassembled the Secretary of State for the Home 
Department had to answer a long list of questions concerning the 
Evans case and the Henderson Scott inquiry. 

Replying to them, Sir David Maxwell Fyfe stated that he appointed 
Mr. Scott Henderson as an independent person to review all the 
available material relating to the deaths of Mrs. Evans and of Geraldine 
Evans, including material which had become available since the trial 
of Timothy John Evans, and to report whether in his opinion there was 
any ground for thinking that there had been any miscarriage of justice 
in the conviction of Evans. 

The procedure followed at the inquiry was a matter entirely within 
the discretion of Mr. Scott Henderson, but he could not accept the 
imputation that it was not properly and fairly conducted. The inquiry 
was not a retrial or an appeal ; the tribunal was not a court; there 
were no parties to the proceedings ; and the examination of witnesses 
was a matter for Mr. Scott Henderson, not for counsel. 

Sir David went on to say that only two of the specific matters 
referred to in the Questions were within his personal knowledge. 
First, he received representations from the Law Society objecting to the 
exclusion of a solicitor from the proceedings ; he made inquiry and was 
informed that the solicitor was not in fact excluded. Secondly, he 
received only one request for access to a transcript ; that was a request 
from solicitors for a copy of the transcript of the trial of Evans, which 
was at once supplied. 

He had nothing to add to the remarks made by Mr. Scott Henderson 
and saw no reason to ask him to make a further report. He did not 
propose to publish any further material. 

THE DEATH PENALTY 

Sir David rejected a suggestion from Sir Richard Acland (Graves- 
end) that he should recommend the appointment of a Royal 
Commission consisting of the same persons as served on the recent 
Royal Commission and with terms of reference to comment upon the 
abolition of the death penalty 


JUSTICES’ CLERKS 

Mr. S. S. Awbery (Bristol Central) asked the Secretary of State for 
the Home Department what instructions had been given to justices 
on the question of the clerks of the court accompanying them when 
they retired to consider a case. 

Sir David replied that he was considering that question in consulta- 
tion with the Lord Chancellor, but he was not at present in a position 
to make any statement. 


DETENTION OF ALIENS 

Mr. F. Beswick (Uxbridge) asked the Secretary of State for the Home 
Department the maximum time, under his executive order, that an 
alien could be held in one of Her Majesty's prisons. 

Sir David replied that aliens who had been refused leave to land, 
illegal entrants, seamen deserters, and aliens whom a court had recom- 
mended for deportation or against whom a Deportation Order had 
been made, might be detained by his authority under powers conferred 
by the Aliens Order, 1920 (as amended). There was no statutory 
time limit on such detention, but each case was kept under regular 
review and no alien was detained longer than was necessary to ensure 
that proper consideration was given to the case, and, if it was decided 
that the alien should be removed from the United Kingdom, to enable 
the necessary arrangements to be made. 


CHILDREN ACT, 1948 

Mr. S. Hastings (Barking) asked the Secretary of State for the Home 
Department whether he was aware that parents were giving false 
information to local authorities with the intention of deceiving those 
authorities into receiving their children into care under s. | of the 
Children Act, 1948, or deliberately abandoning their children, well 
knowing that the local authority would have to receive them into care ; 
that in neither case was it possible for proceedings to be taken against 
the parents, unless it could be proved that the child had been aban- 
doned in a manner likely to cause unnecessary suffering ; and what 
action he proposed to take. 

Sir David replied that he had been informed that such cases occurred 
from time to time. Consideration would be given to the need for 
additional powers, when there was opportunity for amending legislation. 


ADDITIONS TO COMMISSIONS 


HERTFORD COUNTY 
Leonard Charles Johnson, 25, Cassiobury Drive, Watford. 


LINCOLN (LINDSEY) COUNTY 
Mrs. Evelyn Atack, 44, South View, Fieldside, Epworth. 
William Elvin Day, 2, Laburnum Avenue, Gainsborough. 
William Henry King, Caistor, Lincs. 
Mrs. Nora Lea, Aswardby, Spilsby, Lincs. 
Mrs. Ruth Muriel Matthews, The Grammar School, Brigg. 
Mrs. Eliza Wood, The Chimes, Algitha Road, Skegness. 
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PARLIAMENTARY INTELLIGENCE 


Progress of Bills 


HOUSE OF COMMONS 
Friday, October 23 
ENeMyY Property Bict (Lorps), read 3a. 


PERSONALIA 


APPOINTMENTS 

The Northern Ireland Minister of Home Affairs has appointed a 
committee under the chairmanship of Judge Johnson, Q.C., to con- 
sider the present freedom allowed an Ulster testator in disposing of his 
property. 

The court of Common Council elected Mr. Edward Henry Nichols, 
forty-two, at present town clerk and clerk of the peace of Derby, to 
succeed Sir Anthony Pickford, town clerk of London, who is to retire. 

Mr. Norman Anthony Cooke, son of the West Riding Justices’ 
Clerk, has been appointed senior assistant solicitor to the Sheffield 
Justices’ Clerk. 

Mr. Henry V. Custance is again to serve Chipping Norton as 
town clerk, a post he held, as the first ‘“* whole-time ” clerk, from 1946 
to 1948. He went from Chipping Norton to Romsey, where Mr. 
K. C. E. Holmes, vacating the Oxfordshire place, is now appointed. 
Mr. Custance left Romsey last year for the British Electricity Authority, 
and is at present living in London. 

Mr. K. Alexander, deputy chief clerk at Marlborough Street Magis- 
trates’ Court, London, has been appointed clerk to the Penkridge 
and Cannock justices and to Rugeley justices. 

Mr. J. W. P. Blenkin took up his duties on October 15 as Chief 
Constable of Yorkshire East Riding. 

The Board of Trade have appointed Mr. Phillip Anthony Lawrence 
to be an Assistant Official Receiver for the Bankruptcy District of the 
County Courts of Birmingham, Walsall, West Bromwich, Wolver- 
hampton, Worcester, Coventry, Warwick, Hereford and Leominster ; 
also for the Bankruptcy District of the County Courts of Dudley, 
Kidderminster and Stourbridge. 

The clerk of Glamorgan county council, Mr. Richard John, has 
been appointed honorary secretary of the District Local Authorities’ 
Committee for the No. 8 (Wales and border) Police District. 


HONOUR 
In recognition of twenty-five years’ service, Mr. D. E. Biart, the 
town clerk, has been admitted to the honorary freedom of Rugby. 


RESIGNATIONS 

Lord Normand has resigned his appointment of Lord of Appeal in 
Ordinary, leaving Lord Reid alone to represent Scotland on the Appeal 
bench. Called to the Scottish Bar in 1910, his lordship took silk in 
1925, and ten years later became Lord President of the Court of 
Session and Lord Justice-General. He succeeded Lord Macmillan as 
Lord of Appeal in Ordinary in December, 1946. 

Mr. J. T. Chenery, town clerk of Louth since 1948, is to resign to 
take up an appointment in the south of England. 


RETIREMENTS 

Major J. D. M. M’Callum, C.B.E., D.S.O., the retiring Ulster 
Resident Magistrate, has been entertained at a dinner given for him by 
Belfast solicitors and Petty Sessions Court officials, the first R.M. to be 
so honoured. 

Mr. Ralph Sutton, Q.C., who has been editor of the official Law 
Reports for twelve years, is obliged by ill-health to retire from the post. 

Mr. W. L. Platts, clerk of the peace for Kent and clerk of the Kent 
County council since 1929, is retiring after more than fifty years’ public 
service. He holds also the offices of County Archivist and clerk of 
H.M. Lieutenancy. 

Mr. George Tinson, clerk to the county court at Chepstow, received 
a presentation on October 19 to mark his last court before retirement, 
after thirty years’ service. The court was the first taken by Judge 
Gerwyn P. Thomas. 

Mr. Frank Miskin, clerk to Malling, Kent, R.D.C., 
years, is to retire. 

Mr. A. L. Greey, clerk of the Birmingham Tame and Rea district 
Drainage Board, received many tributes including one from the Lord 
Mayor of Birmingham at his final board meeting. Mr. Greey, who 
finishes his duties on December 31, joined the board’s clerical staff in 
1897 as a “ temporary ” employee. He has been clerk since 1929. 
4 dinner in his honour is to be given on November 2 


OBITUARY 
Sir Humphrey Francis O'Leary, Chief Justice of New Zealand, died 
at Auckland on October 16, aged sixty-seven. Sir Humphrey took 
silk in 1935, after practising as a barrister and solicitor of the Supreme 


for thirty-one 
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Court both on his own account and as a partner in a firm. He 
became Chief Justice in 1946, and in 1948 was made an honorary 
Master of the Bench of the Inner Temple. 

Sir Arthur Middleton, chairman of the London County Council, 
died on October 19, aged sixty-one. Sir Arthur, a close friend of 
Herbert Morrison and a staunch socialist, entered business and public 
life from a career in accountancy, which he began with the Berkshire 
County Council. A fellow and member of the council of the Society 
of Incorporated Accountants and Auditors, he was also a member of 
I.M.T.A., and a master of company finances and taxation. Ill-health 
had curtailed Sir Arthur’s activities since Her Majesty knighted him at 
last July’s L.C.C. reception, only a few weeks after his succession to 
office. 

The death has taken place at Newport, Isle of Wight, at the age of 
sixty-two, of Mr. Herbert George Peachey, who, after forty years’ 
service with the Isle of Wight County Council, rose to be County 
Treasurer. 

Mr. J. M. Hogan, M.B.E., J.P., chairman of the Wellington bench 
and of Wellington R.D.C., died on October 2 after a short illness. 
Mr. Hogan, a trades union leader and a prominent figure in local 
affairs, was awarded the M.B.E. (Civil Division) in the 1947 New Year 
Honours list. He was seventy-four. 

Mrs. Jessie Alice Sherriff has died, aged sixty-eight, after a life’s 
work for the welfare of the children of Loughborough. She founded 
the town’s infant welfare centre in 1915, and was added to the com- 
mission in 1937. 

Mr. William Saunders, J.P., died on October 22, at the age of eighty- 
six. He was the first chairman of the Walton and Weybridge U.D.C., 
and a member of the Surrey County Council from 1935 to 1946. 

The death of Mr. A. E. Richards, a member of the Bristol bench, 
chairman of the juvenile court and a member of the probation and 
compensation committees, was mourned at the sitting of October 19. 
Mr. Richards was added to the commission in 1927. 

The death has occured of Major Charles Edward Thornton, O.B.E., 
J.P., of Husborne Crawley, Bedfordshire. For twenty-five years he 
had been a member of Ampthill Rural Council. He served on the 
Woburn bench. 

Dr. J. W. Reid, J.P., Honorary Medical Officer of the North Wales 
Cadet Training Ship H.M.S. Conway, has died. 

Supt. W. H. Afford, for twenty years deputy chief constable of 
Northampton, died*in Northampton General Hospital on October 17, 
aged sixty-two. 
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A former Superintendent and Deputy Chief Constable of Moray and 
Nairn, Mr. Alex Stuart, has died following an operation. Mr. Stuart 
served thirty-one years with the Scottish police, and was awarded the 
M.B.E. for his wartime services. 

The Scottish Land Court has lost its senior lay member with the 
death of Mr. James Cameron. A widely experienced farmer and 
sympathetic counsellor, Mr. Cameron contributed greatly to the 
Court's administration from his appointment to it in 1938. 

Mr. Granville Augustus Wilkins has died, after forty years’ practice 
in Ashby-de-la-Zouch. The son of an Ashby solicitor, Mr. Wilkins 
for many years acted for the governors of the Grammar Schools. 


CHANGING TRENDS IN 


Of the 1,145,000-odd houses erected since the war, some 
1,142,000 have been built by councils for letting to the persons 
considered by them to be most in need. This is a vast number, 
entailing a prodigious financial burden on the resources of 
local authorities, and it is not surprising, therefore, that during 
the past eighteen months, many councils have begun to wonder 
whether they could afford to go on building at this rate, or 
whether they might fairly consider not only that the back of the 
housing problem had at last been broken, but that a new 
appraisement could be made of the claims of remaining and 
future applicants. 

Whatever might have been the result of their inward specula- 
tions, their questions were resolved for them by the Govern- 
ment’s instructions, given earlier this year, for a big reduction 
in the number of houses to be built by local authorities, who are 
accordingly now faced with the immediate necessity of con- 
sidering the basis upon which their diminished ration of accom- 
modation is to be allotted. 

In these circumstances, it is highly desirable that careful 
consideration should be given to the nature of housing demand 
today, as it compares with that existing in the early post-war 
period. At that time, housing authorities were deluged with 
hundreds of thousands of applications from people desperately 
anxious to return to normal family life after the prolonged 
disruption of the war. As a result, the great majority of local 
councils could formulate only one qualification for housing 
accommodation as it became available—need and need only 
and for years this has been the real basis of allocation, whether 
a formal points scheme was operated or not. But can it honestly 
be maintained that the quality of demand is the same in 1953 
as it was in 1945? Surely not. Despite the fact that many 
people have been unavoidably disappointed, the building figures 
strongly suggest that the applicants whose needs derived from 
post-war re-settlement have by now been housed, and what 
local authorities have largely to deal with today is current 
demand in the ordinary course of housing administration. 

In other words, tenancy selection has virtually returned to 
pre-war conditions, and as a natural consequence local councils 
are showing a tendency to revert to the mode of allocation 
obtaining in those days whereby tenancies were, generally 
speaking, decided primarily in date order of application. Of 
course, now as then, a degree of flexibility must be allowed 
to provide for the occasional cases of outstanding urgency. 

The date order method of allocation has much to commend 
it, not only from the applicant’s point of view, but also because 
it must achieve real economies in housing administration. 
Applicants whose claims for accommodation are admissible 
at all can be told approximately when they are likely to be 
re-housed, they can be assured that their prospects of selection 
will not be improved by deliberate overcrowding or by any of 
the other manoeuvres so familiar to housing officers, nor their 
chances prejudiced if during the waiting period they seek to 
effect some betterment of their living conditions ; the method 
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Mr. T. W. Davies, for fifty years clerk to the parish council of 
Ystradgynlais, has died aged seventy-two. 


ERRATUM 


It is regretted that at p. 659 we published an item of information 
concerning Mr. Robert David Williams, who was erroneously stated 
to be the retiring clerk of Solihull U.D.C. In fact, Mr. W. M. 
Mell, LL.M., is clerk at Solihull, and we apologize to him for our 
inaccuracy. Mr. Williams was his chief assistant. 


TENANCY SELECTION 


is much more readily understandable and acceptable as between 
one applicant and another and members and officers of local 
authorities are far less likely than hitherto to be exposed to 
criticism from applicants whose turn has yet to be reached. 


From the council’s standpoint, great benefit would be derived 
from the fact that investigations of domestic circumstances 
would be narrowed down to those persons next in turn for 
consideration, selection committee meetings need be less frequent, 
and much more time would become available to housing depart- 
ments for their principal function of management and super- 
vision of tenancies. Applicants in a position to purchase their 
own homes would probably do so rather than wait for what they 
would know to be a longish period of time—probably two years 
or more—and others, especially, perhaps, young couples intend- 
ing to get married, might even endeavour to find suitable 
accommodation themselves without depending solely on the 
local authority. In short, all applications would have to 
stand the crucial test of time. 


This reversion to pre-war methods seems readily operable 
in boroughs and urban districts, but is bound to encounter 
a further difficulty in the case of rural districts by reason of 
their parochial constitution. Rural authorities have been hard 
enough put to it in the post-war years to distribute their annual 
quotas of houses in such a way as to satisfy, as far as practicable, 
the needs of districts with anything up to fifty parishes apiece, 
each historically and socially apt to regard itself as a separate 
community, distinct even from its next-door neighbour, and 
each, very often, with its own peculiar physical difficulties with 
regard to sites and the availability of such services as water, 
sewerage, gas and electricity. Indeed, no small credit is due 
to rural authorities for the manner in which, by the exercise 
of patience, industry and tact, they have generally been able to 
overcome these problems, and do equity to the claims of their 
constituent parishes so that tenancy allocation might be carried 
out on a parish basis. 


This will no longer be possible now that the housing quota 
is too small to break down to individual parish requirements, 
and if the date order system is to be justly applied, allocations 
must, willy-nilly, be carried out treating the rural district as one 
entire whole and, where vacancies occur, offering tenancies to 
those next on the waiting list irrespective of their parish of 


residence. It will be agreed by members and officers concerned 
with tenancy selection that this procedure is not as drastic a 
departure from existing practice as at first it seems. Parish 
loyalties are as strong as ever they were, but experience does 
show that a long-established resident of one parish is often far 
from averse to moving to another if it reduces the distance he 
has to travel to his work or has other advantages, and in any 
case, the system would normally provide that if a proposed 
allocation does not suit a particular tenant he may decline the 
offer but keep his place on the list until a more convenient 
vacancy occurs. AGRICOLA. 
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WEARING THE TROUSERS 


Sympathy will be extended to Mr. Ernest Spiers, a citizen 
of Warrington, Lancs., upon whom the imposition by the 
justices of a 10s. fine has now been upheld by the Divisional 
Court. His fourteen year old daughter Eva had suffered from 
rheumatic fever in recent years and, in order to keep her 
sufficiently warm, the father had sent her to school wearing 
“* slacks, covering the whole of her nether limbs, instead of 
the customary tunic and stockings. The headmistress “ con- 
sidered * slacks’ unseemly for adolescent girls", but told Eva 
that a school rule prohibiting this type of dress could be waived 
if she could produce a medical certificate that “ slacks” were 
necessary. The father did not produce a certificate, and 
thereafter, whenever Eva went to school dressed in “ slacks ”, 
she was sent home. 

A continuance of this impasse led to a summons against the 
father under s. 39 (1) of the Education Act, 1944, and he was 
convicted of an offence on the ground that his child, being of 
compulsory school age, and a registered pupil at a school, 
had failed to attend regularly thereat. Convicted and fined, he 
appealed to the West Derby Quarter Sessions Appeals Com- 
mittee, who quashed the conviction on the apparent ground 
that the father had a “reasonable excuse”’ for the child’s 
failure to attend school. The Divisional Court has now allowed 
the corporation’s appeal and restored the justices’ conviction. 


Detailed comment must await the publication of a full report. 
In the meantime the short account published in The Times 
newspaper raises some interesting legal issues. The learned 
Lord Chief Justice was careful to point out that the Court’s 
decision was not concerned with the social rights and wrongs, 
but was “on a dry point of law”. Section 45 of the former 
Education Act, of 1921, dealt with non-compliance with a 
school attendance order “ without any reasonable excuse” 
and, while s. 49 (under the sidenote “ Definition of Reasonable 
Excuse”) set out certain matters any of which should be “a 
reasonable excuse’ for the purposes of the Act, it had been 
held in a number of decided cases that these statutory excuses 
were not the only reasonable ones. On the other hand, s. 39 (1) 
of the new Act of 1944 provides simply that a parent shall be 
guilty of an offence if his child of compulsory school age fails 
to attend regularly at the school where he or she is a registered 
pupil ; subs. (2) of the section then proceeds to set out the 
circumstances (illness of the child, religious holidays, distance 
of the home from the school and lack of transport facilities) 
in which no offence shall be deemed to have been committed. 
Finally, as the Court has pointed out, two cases before 1944 
show that a parent fails to cause a child to attend regularly 
if he sends the child to school in circumstances in which he 
knows admission will be refused. 


So we have a very pretty example of the vicious circle. From 
the social point of view it must seem to many laymen extra- 
ordinary that a parent should be punished for insisting on dress- 
ing his child for school in a manner which he bona fide believes 
to be reasonably necessary to protect her against the rigours 
of the climate. We submit, with the greatest respect, that the 
Court’s obiter dicta about what might be the position if, for 
example, a parent who was a nudist sent his child to school 
naked may, like the trousers themselves, “‘ cut both ways ”’. 
Even the new statutory provisions must be construed in a reason- 
able sense ; one might as well ask what would be the legal 
result if a headmistress who was a Lewis Carroll “ fan” took 
it into her head to make a rule that all children of a certain 
age must attend school dressed in paper, like the gentleman 
who sat opposite Alice in the railway-carriage in Through the 


. 


Looking Glass. Section 17 (3) of the new Act provides, it is 
true, that a school shall be conducted in accordance with its 
“ articles of government ”, and in the case in point those articles 
provide that the headmistress shall control the internal organiza- 
tion, management and discipline. But even school-rules, one 
would have thought, are subject to the overriding principles 
of reasonableness and natural justice. 


The use of the word “ unseemly’, in connexion with the 
wearing of trousers by a girl of fourteen, seems very odd in this 
present year of grace. One cannot help recalling the scene in 
Shaw’s Caesar and Cleopatra where Caesar’s censorious British 
slave and secretary, Britannus, learning of the age-old Egyptian 
custom whereby the Pharaoh and his consort are husband and 
wife as well as brother and sister, protests—** Caesar, this is not 
proper !"’ ‘“ Pardon him,” says the broadminded Roman 
General ; “he is a barbarian, and thinks that the customs of 
his tribe and island are the laws of nature.”” This was perhaps 
an extreme case ; but there is a grain of truth among the chaff. 
Sartorial fashions change with such rapidity that what is re- 
garded as “ unseemly” in one country and one age may be 
not only unexceptionable but actually de rigueur in another. 
In R. v. Sprague (1899), 63 J.P. 233, the Court upheld the 
refusal of an innkeeper to admit a lady-cyclist clad in “* bloomers ” 
to the coffee-room of his hotel ; this was perhaps in accordance 
with the generally prevailing belief of the late Victoria Age that 
ladies had no legs but ran on castors, like the drawing-room 
furniture. Nowadays, when female limbs are freely displayed 
on almost all occasions, such a decision is quite inconceivable. 
And, in any case, what is there that is “ unseemly ” about the 
wearing by girls of trousers that cover the whole of the lower 
portion of their anatomy? In such trifling matters of meaning- 
less convention the British, who are so fond of proclaiming 
their superior sense of freedom, remain the slaves of absurd 
and arbitrary fads and taboos which no other civilized nation 
would tolerate for five minutes. There are today several 
hundreds of millions of women, in oriental countries, for 
whom trousers of one kind or another are the customary and 
ordinary wear on all occasions. In the Ancient World they 
were regarded by the Greeks and Romans as essentially feminine 
garments ; in fact Cicero, Vergil and Ovid use the adjective 
bracatus—* trousered **—as a synonym for “ effeminate”’. In 
Western Europe and America today their respectability is 
accepted among women of all ages. Opinions may differ on 
the question of aesthetics ; it may well be true that some women 
are endowed by nature with curves and protuberances, in certain 
places, which are often better concealed by the flowing lines 
of a skirt than flaunted by the comparative tightness of a close- 
fitting garment. So far as adolescent girls are concerned, 
one would have thought long trousers, on the score of modesty 
alone, greatly preferable to the ridiculous short skirt or tunic 
and ankle socks, displaying acres of bare thigh and lanky leg 
which, in our inclement and changeable climate, are frequently 
as blue with cold as were the bodies of our forbears when they 
painted themselves with woad—a primitive method, as Shaw 
has suggested, of preserving British respectability. 


Our courts have always prided themselves on upholding the 
liberty of the subject. A point of law of exceptional public 
importance requires decision, and we look forward to reading 
that the Attorney-General will eventually be prevailed upon to 
grant his fiat, so that the case—or the encasing—of Eva’s legs 
may be considered by the House of Lords, and the law on this 
important question finally established. A.L.P. 
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1.—Bastardy— Married woman—Evidence of non-access. 

We appeared for the complainant in a case of bastardy before lay 
magistrates in which the complainant was a married woman and the 
defendant a married man, who was legally represented by a solicitor. 
When the case came on for hearing the justices’ clerk suggested that 
evidence should be given first as to non-access when possibly there 
would be no further necessity to go on with the case. 

Conception took place about July 1, 1950, and the child was born on 
March 9, 1951. The complainant stated on oath that she had not 
cohabited with her husband since 1949 nor seen him except on one 
occasion at Paddington Station for a few minutes, and her mother 
corroborated her, and in a letter from the defendant to the complainant 
he stated that the “ night the child was conceived was July 1, 1950” 
but the defendant did not go into the box to confirm this letter. 

The justices, after hearing the complainant and her mother, stated 
that the evidence adduced was not sufficient to satisfy them that she was 
a “single woman,” in other words that the evidence of non-access 
was not satisfactory although it was not upset on cross examination, 
and the case stopped there. 

Will you please give your opinion as to whether the evidence given 
as to non-access was sufficient, as it is practically impossible to get any 
outside evidence in support. Is the defendant's letter any corrobora- 
tion as to non-access, as he seems to be certain as to conception. 

Please see vol. | of Stone 1953 ed., under the title * Evidence,” p. 324, 
and also s. 32 of Matrimonial Causes Act, 1950, which, according to 
Halsbury’s Statutes, vol. 43, p. 417 (1950) abolishes completely the 
rule in Russell v. Russell (1924) A.C. 687. SHIRE. 

Answer. 

The justices are the proper tribunal to determine the question of 
non-access of a woman's husband, Yates v. Chippendale (1862) 
26 J.P. 182, and in this case they were evidently not satisfied by the 
evidence of the complainant and her mother. The justices saw and 
heard the witnesses, and we do not feel justified in criticizing their 
finding. The letter from the defendant could hardly be taken as 
evidence of non-access by the husband, being apparently no more 
than an admission that he had had intercourse with the woman, 
which might have happened even if she had been living with her 
husband. 

The complainant has to satisfy the justices that her husband could 
not have had access at the material time and also that she is living 
apart from her husband in such cirumstances as to bring her within 
the meaning of the expression “ single woman.” If she had been 
genuinely living separate and apart from her husband since 1949 and 
committed adultery in 1950 it would appear that she was a “ single 
woman.” 

The complainant has a right of appeal to quarter sessions by virtue 
of s. 83 (4) of the Magistrates’ Courts Act, 1952. 
2.—Children and Young Persons— Recognizance of parent—Forfeiture 

hy order of juvenile court. 

Under s. 55 (2) of the Children and Young Persons Act, 1933, a 
parent may be ordered to give security (by recognizance, r. 27) for a 
child or young person's good behaviour. 

If the child or young person commits a further offence and is dealt 
with in a juvenile court, is that court competent to estreat the recog- 
nizance in whole or in part, or must the parent be summoned to appear 
before an adult court for that purpose? The practical difficulties 
would appear to be that in the adult court the identity of the juvenile 
will be disclosed, the history of the juvenile’s delinquency will have to 
be disclosed in order to assess the proper amount of the estreatment, 
the probation officer's home surroundings reports are not admissible 
in evidence, and there may be some hesitation on the part of the police 
to act as informant. 

If the parent concerned does not attend at the juvenile court on the 
second occasion there is power to adjourn the hearing for his or her 
attendance in so far as the case against the juvenile is concerned, but 
is there authority for so adjourning it when the court's purpose is to 
deal with the parent for the breach of recognizance ? Soro. 

Answer. 

The proceedings for forfeiture can be taken before the juvenile 
court, being the court before which the recognizance was entered into 
(Magistrates’ Courts Act, 1952, s. 96). Sections 95 and 124 are 
relevant in certain cases, but not, apparently, so far as this question 
is concerned, The power of juvenile courts is that of hearing charges 
against juveniles and of exercising any other jurisdiction conferred by 
statute (Children and Young Persons Act, 1933, s. 45). The juris- 
diction of the juvenile court to order the forfeiture of the recognizance 


is conferred by s. 96 of the Magistrates’ Courts Act, 1952, which 
replaced with modifications s. 9 of the Summary Jurisdiction Act, 1879. 

The procedure is by complaint for an order (Magistrates’ Courts 
Act, 1952, s. 96 (2)), and a summons must be issued against the parent 
(s. 43). If necessary, the hearing can be adjourned (s. 46). 


3.—Companies Act, 1948, s. 54—Loan by company for purchase of its 
own shares—Employee becoming a director. 

Section 54 of the Companies Act, 1948, contains an absolute 
prohibition of loans by a company for the purchase of its shares, but 
by proviso (c) such a loan is permissible to a bona fide employee not 
being a director, to enable him to acquire shares for his own absolute 
use. If such a loan is bona fide made to an employee, is any offence 
committed if he subsequently becomes a director before the loan is 
fully repaid ? Boro. 

Answer. 

It can be argued that whereas proviso (c) looks to a single action, the 
making of the loan, the main enactment looks to a continuing process, 
namely, the giving of financial assistance, by means of a loan. As 
Lord Greene, M.R., said in Re V.G.M. Holdings, Ltd. (1942) 1 All 
E.R. 224, you must give effect to the language, even if this happens to 
go beyond what you believe to be the intention. If there is this 
difference between * making a loan ” and “ giving assistance by means 
of a loan,” the man before us stands in peril. Our own inclination 
is to say that the two phrases last quoted are co-extensive, so that, 
given bona fides, the assistance begun before can continue after he 
becomes a director. But the point does not seem to be covered by 
authority, and for avoidance of risk, now that he is becoming a director 
(and so personally liable under subs. (2) of the section), we should 
regard it as wise to borrow from his banker enough money to pay off 
the outstanding balance of the company’s loan to him. 


4.—Dangerous Drugs Act, 1951—Forfeiture of drugs. 

The superintendent of police for this district has laid an information 
against a local doctor charging him with “ being an authorized person 
unlawfully leaving certain dangerous drugs in an unlocked receptacle 
contrary to reg. 10 (4) of the Dangerous Drugs Regulations, 1953, 
made in pursuance of the Dangerous Drugs Act, 1951.” The short 
facts of the case are that the doctor left certain dangerous drugs in his 
car, which was unlocked and unattended in a main street of this town 
from 3.30 p.m. to midnight of the same day. 

In the course of the superintendent's laying the information I inquired 
whether he was in possession of the drugs and would produce them at 
the court. He informed me that the drugs had been returned to the 
doctor against his receipt. I pointed out that by virtue of s. 15 of the 
Act if the doctor be convicted the drugs should be forfeited. The 
superintendent now tells me that he has been in touch with the dan- 
gerous drugs department of the Home Office who say they do not con- 
sider that the direction as to forfeiture applies where the drugs were in 
the custody of an authorized person. 

With every respect, however, as I read the Act the words of s. 15 (2) 
are mandatory and the court has no power to relieve against the 
forfeiture. 

As a secondary point the superintendent suggests that under s, 15 (3) 
which says that the court ** May order any forfeited drugs to be other- 
wise disposed of as the court thinks fit,” the court could direct that the 
drugs be handed back to the doctor and so obviate any difficulty 
arising from the fact of the police being unable to produce them. It 
seems to me that this would be defeating the very object of the section, 
and I do not agree that the court could take this course. 

I shall therefore be glad of your opinion : 

(1) As to whether the Act is mandatory in every case or whether 
the justices have a discretion in the case of “* authorized persons.” 

(2) Whether, if mandatory, the court could “* dispose of ” the drugs 
by ordering them to be returned to the doctor. 

(3) Whether although the drugs be not produced the court may, on 
conviction, nevertheless order their forfeiture notwithstanding that the 
actual drugs in the car at the time may well have since been used by the 
doctor in the course of his duties. S. JuG. 

Answer. 

1. In our opinion forfeiture follows upon conviction, and the court 
has no discretion to dispense with it. The words of s. 15 (2) seem to 
indicate this. 

2. We think so. In this matter the court has a complete discretion, 
and we see no objection, in a suitable case, to an order restoring to the 
defendant what he has forfeited by conviction. 
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3. If the drugs are not in the possession of the doctor, but have been 
distributed, the forfeiture has no practical effect, and though the order 
to restore has equally no practical effect it is as well to make it. 

What we wish to point out is that the court does not order forfeiture. 
Forfeiture follows automatically from the conviction. 


4.—Guardianship of Infants—Extension or revival of maintenance order. 

I shall be glad of your opinion on the following point : 

A guardianship of infants order was made in this court giving 
custody of the child to the mother and ordering maintenance of £1 per 
week until the child attained the age of sixteen years of age, which it 
did on July 22, 1953. The complainant has now asked for the order 
to be varied to provide for maintenance being continued on the 
grounds that the child is receiving full time education for an unknown 
period. I have read Home Office circular 160/51, and your note in the 
Justice of the Peace of August 18, 1951, and your opinion at 116 
J.P.N. 815. 

I am not at all certain that in this particular case an application 
to vary will lie, in that the legislation has provided for such a provision 
under the Married Women Acts, but not under the Guardianship of 
Infants Act. With respect, I would say that para. 5 of the Home 
Office circular can hardly be read in support of a similar application 
under the Guardianship of Infants Act, because, as I read the para- 
graph, it merely points out that “ there i is nothing to prevent the order 
continuing up to the age of twenty-one” which seems to me to imply 
that a court has power (as it has of course) to make an order to the age 
of twenty-one. 

In this case the order was made until the age of sixteen years, and 
in my opinion there is no power to continue such an order after 
that, and I would be very glad to have your opinion on the matter. 

In support of my contention, the Married Women (Maintenance) 
Act, 1949, provides for a period of variation not exceeding two years, 
with a subsequent power to vary until the child attains the age of 
twenty-one years. 

If you are of the opinion that the guardianship order may be 
varied then it seems to me that the variations should be made in the 
same way as under the Married Women act, 1949, that is by fixing the 
period of extension. SOLU. 

Answer. 

As originally an order made under the Summary Jurisdiction 

(Separation and Maintenance) Acts for the maintenance of a child 





LICENSES & GENERAL INSURANCE 
Co. Ltd. 


HEAD OFFICE 


24, 26 and 28, MOORGATE, LONDON, E.C.2 
TELEPHONE : MONARCH 100! (15 lines) 


SPECIALISTS IN. ALL MATTERS 
PERTAINING ‘TO LICENSE INSURANCE 


ALSO 
TRANSACTS 
ACCIDENT, BURGLARY, FIRE, LIFE 
MOTOR AND MISCELLANEOUS 
INSURANCE 











JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 31, 


1953 711 


could not be of effect after the child attained the age of sixteen, it was 
necessary to provide by a further enactment for any extension beyond 
that age. In the case of an order under the Guardianship of Infants Acts, 
that was not the case, since the view was generally accepted that such 
an order could be made for the whole period of infancy. If an order 
has been made to be in force only to the age of sixteen it can be ex- 
tended by variation, and if it has expired it can, in our opinion, be 
revived and extended by virtue of s. 53 of the Magistrates’ Courts 
Act, 1952. The period should be named in the order, and no doubt 
two years may often be appropriate. 


5.—Markets— Removal of market place. 

You are referred to P.P. 11 which I submitted last year and which is 
printed at 117 J.P.N. 79 (the fifth and sixth paragraphs and question 3 
may be ignored). The council have now under consideration the 
provision of the new market place referred to. The site of this new 
market place will be some distance from the main street and, for that 
reason, may be considered by some market traders to be less beneficial 
than the old one from the point of view of attracting trade, and also 
“not as convenient a place for the public to buy and sell in” (Re 
Islington Market Bill (1835) 3 Cl. & Fin. 513). 

The new market place will be constructed so as to accommodate 
at least as many traders as occupy the present market place but there 
may be occasions, as happens now, when the demand for space exceeds 
the supply. 

In view of your answer to question 4 of the previous P.P., I shall be 
glad to have your advice as to what action the council can take to 
ensure that after the new market place has been provided the old mar- 
ket place does not continue to be used 

(a) by traders for whom there is accommodation in the new market 
place ; and 

(5) by traders for whom there is no accommodation in the new 
market place. ANULC. 

; Answer. 

In our opinion an owner of a market franchise is not bound to 
secure the same measure of convenience for everybody, when he 
changes the site, if the change of site is in conformity with his franchise. 
From the facts given at p. 79, ante, it seems that the old site is on the 
highway, or partly on the highway and partly on the land vested other- 
wise in the council. Traders have no right, therefore, to use the old 
site unless they are doing so under cover of the franchise. Their 


Please, Mister, 
Can't you do nothing ? 
Please ! 


This is 


a Canine Defence Free Clinic — 


Of course we can, Sonny. 


where the pet of the poorest 
receives treatment equal to the 
finest in the land. 

@ 
Every National Canine Defence 
League Clinic has a full Hospital 
Service behind it . . . which is one 
of the reasons why we so earnestly 
request the practical help of all 
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continuing to resort to the old site will thus be an obstruction of the 
highway and/or a trespass, and can be prevented accordingly; see also 
s. 50 of the Food and Drugs Acts, 1938, if conduct is such as to fall 
within that section. 


6.—Private Street Works— Streets already made up by owners. 

Your valued opinion would be appreciated on the procedure by 
which a local authority may adopt an existing private street where 
the Private Street Works Act, 1892, has not been adopted, but s. 41 
of the Public Health Acts Amendment Act, 1890, has been adopted. 
There are a number of private streets in this borough which are in good 
condition and which the council would be prepared to take over as 
highways repairable by the inhabitants at large, subject to the owners 
of the street undertaking relatively inexpensive works. Section 152 
of the Public Health Act, 1875, provides a procedure whereby such 
streets could become repairable highways were it not for the fact that 
many years ago s. 41 of the Public Health Acts Amendment Act, 1890, 
was adopted. As a result of adopting this section, the council are 
enabled to take over private streets, but only if they themselves have 
executed the works mentioned in s. 150 of the Act of 1875. In the 
cases in question no works at all have been executed by the council ; 
therefore the section does not apply. 

If the roads were not in fact already constructed, my council could 
enter into an agreement under s. 146 of the Public Health Act, 1875, and 
the roads would become repairable on completion of the works. 
In the cases referred to above, it has been the practice of my council 
to enter into an agreement under s. 146, providing for any outstanding 
works to be executed by the owners, but it is felt that this may be an 
abuse of the powers provided by that section, as it would appear that 
the section is really designed to meet the case of the construction of new 
roads. It is appreciated that s. 23 of the Highways Act, 1835, could 
be used, but this procedure is administratively inconvenient and I 
should be glad to have your opinion as to the best procedure which 
might be adopted in the cases referred to. 

I should also be grateful for your advice as to the procedure to be 
adopted when notices are served by the local authority under s. 150 
of the Act of 1875, and the owner himself undertakes the works 
referred to in the notices. If the local authority has adopted s. 41 
of the Act of 1890, the procedure set out in s. 152 of the Act of 1875 is 
not applicable. It is appreciated that in such a case the local authority 
can be required to adopt a street if the owners serve notices under 
s. 82 of the Public Health Act, 1925, but apparently they cannot do so 
unless such notice is served. 

Are you aware of any provisions whereby the adoption of s. 41 of 
the Act of 1890 can be rescinded ? P. Tycuo. 
Answer. 

A notice under s. 150 of the Act of 1875 could be served as to the 
remaining works, and when it was executed by the council adoption 
could be made under s. 41 of the Act of 1890 or s. 82 of the Act of 
1925. If, however, there are no further works to be done so that no 
notice under s. 150 can be served, those sections are not available, and 
s. 23 of the Act of 1835 must be used. The adoption of s. 41 of the 
1890 Act can be rescinded by adopting the Private Street Works Act, 
1892: sees. 25 of that Act. There is no other way of rescinding the 
adoption of s. 41 of the Act of 1890. 


7.—Rating and Valuation—Agricultural buildings— Used solely in 
connexion with agricultural operations thereon.” 

With reference to the report of Perrins v. Draper at 117 J.P.N. 530, 
I should be interested to have your opinion as to whether the decision, 
that the dairy was not an agricultural building, would have been the 
same if both farms had been occupied by the same person. Cop. 

Answer. 

The case is now fully reported [1953] 2 All E.R. 863; 117 J.P.470, and 
it seems that the decision might have been otherwise if the ratepayer had 
occupied both the farms, which had previously constituted a single 
holding. Note, however, the importance attached to the word 
“ thereon,” and the remark by the Master of the Rolls at the top of 
[p. 865], the word “* must mean the agricultural land together with which 
the building is occupied,” not (that is to say) agricultural land wherever 
situate. Semble, therefore, that if the farm where most of the milk 
was produced had been far enough from that on which the buildings 
stood, that they were not worked as a unit, the building could not be 
treated as “ thereon.” 


8.—Water Act, 1945, s. 38—Procedure for recovery of water rate by 
local authorities—Combined with general rate. 

With reference to P.P. 8 at 113 J.P.N. 52 and P.P. 11 at 115 J.P.N. 96 
the answers there given seem to imply that a local authority must be 
empowered to do so by some local Act before they can join proceedings 
for recovering water rate and general rate in one summons. No 
reference is made in the above P.Ps. to P.P. 6 at 110 J.P.N. 534 which 
implies that by virtue of s. 1 of the Poor Rates Recovery Act, 1862, 
all local authorities have power to proceed by the combined procedure 
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and indeed, if this is so, by the same section, must do so where one 
summons would suffice or lose the right to recover costs for proceeding 
by separate summons, etc. 

It seems to me the issue is whether or not “ water rate” is within 
“ local rates and taxes whether of the same or different kinds ” under 
s. | of the Act of 1862, supra. By s. 68 of the Rating and Valuation 
Act, 1925, “* water rate” is expressly excluded from the definition of 
“ rate ’ for the purposes of that Act. 

I should be glad to know whether in your opinion your answer to 
P.P. 6 at 110 J.P.N. 534, is correct at the present day, and if so whether 
a charge for water supplied by means of a water meter also comes 
within s. | of the Act of 1862. DETAR. 

Answer. 

The metered charge last mentioned in the query cannot by any 
stretch of the meaning of the word “ rate ” be brought within s. 1 of 
the Act of 1862. The water rate, in the ordinary sense, is more 
arguable. At the present day, when residential premises are required 
by statute to be supplied with water, the distinction adopted by 
Fry, L.J., in Badcock v. Hunt (1888) 53 J.P. 340, between an obligation 
to pay for water (voluntarily incurred by the person supplied) and an 
obligation to pay parochial rates (which have to be paid even if the 
ratepayer derives no benefit) looks like a distinction without a 
difference. The question whether a water rate (in the sense of that 
phrase in the Waterworks Clauses Acts) is a “ rate ” within s. 1 of the 
Act of 1862 may affect the daily practice of local authorities and jus- 
tices, and it is unfortunate that the courts seem never to have decided 
it, nor do we find that the recognized text books deal with it. R. v. 
Glover, Ex parte Hornsey U.D.C. (1900) 35 L.J.N. 269 has been cited, 
but dealt with the combination of poor rate and general district rate, 
where the clerk of an urban district council was also assistant overseer. 
Water rate was not in question. (In a different context, Ryde refers to 
R. v. Bilston (1865) L.R. 1 Q.B. 18, alias Hughes v. Bilston Church- 
wardens, etc., 30 J.P. 166 and says that a water rate is not a rate, but 
reprints s. | of the Act of 1862 without comment). Looking at the 
matter afresh, we confess to feeling doubt about P.P. 6 at 110 J.P.N. 
534. The normal procedure for rates and for civil debts is different ; 
certainly the safer course, and (we now think) the correct course is 
not - regard ordinary rates and water rates as married by s. 1 of the 
Act of 1862. 
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receives official standard wages, 
which enable her to contribute 
towards her keep. The heavy cost 
of maintaining the home and work- 
shops, however, is more than can be 
provided for by our crippled women. 


We need the help of sympathetic 
souls to bridge this gap as well as to 
support our long established work 
among needy children. 


May we ask your help in bringing 
this old-established charity to the 
notice of your clients making wills. 


ms Crippleage 
37 Sekforde Street, London, E.C.1 


John Groom's Crippleage is not State aided. It is registered in accordance with the National 
Assistance Act, | 948. 


G 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 31, 1953 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


PDeReaM COUNTY COMBINED AREA 
PROBATION COMMITTEE 
Appointment of Male Probation Officer 
Appointment of Female Probation Officer 


APPLICATIONS are invited for the appoint- | 


ment of a whole-time Male and Female Proba- 
tion Officer for the Durham County Combined 
Probation Area. 


Applicants must not be less than 23 years nor | 


more than 40 years of age except in the case 
of serving officers. 

The appointment and salary will be in 
accordance with the Probation Rules and the 
salary will be subject to superannuation 
deductions. 

The successful candidate will be required to 
pass a medical examination. 

Applications, stating age, education, qualifi- 
cations and experience, together with the names 
and addresses of two referees, should be 


received by the undersigned not later than | 


November 14, 1953. 
J. K. HOPE, 


Secretary to the Probation 
Committee. 
Shire Hall, 
Durham. 





TAFFORDSHIRE COMBINED 
PROBATION AREAS 


Appointment of Full-time Male and Full-time 
Female Probation 


APPLICATIONS are invited for the appoint- | 
ment of a Full-time Male Probation Officer | 


and a Full-time Female Probation Officer in 


the area of the Staffordshire Combined Pro- | 


bation Committee. 

The appointments will be subject to the 
Probation Rules and the salaries will be in 
accordance with the Rules together with a 
travelling allowance. Each Offficer’s salary 
will be subject to superannuation deductions 
and the selected candidates will be required to 
pass a medical examination. 

Applications stating age, qualifications and 
experience, and accompanied by copies of not 
more than three recent testimonials, must reach 
the undersigned not later than Saturday, 
November 14, 1953. 

T. H. EVANS, 
Clerk of the Peace. 
County Buildings, 
Stafford. 
October 23, 1953. 


MIDDLESEX COMBINED PROBATION 
AREA 


Appointment of Full-time Woman Probation | 
Officer 


more than 40° years of age, except in the case 
of a serving Probation Officer, and have 
recognized social science training. 
Appointment and salary according to 
Probation Rules, 1949/52, with £30 p.a. 
Metropolitan Addition ; 


Application forms, from undersigned, to be 
| returned by November 21 (quoting M.653). 
CLIFFORD RADCLIFFE, 
Clerk to the County Probation 
Committee. 
| Guildhall, 
| Westminster, S.W.1. 


County @OROUGH OF DERBY 


Appointment of Town Clerk and Clerk of the 
Peace 


| APPLICATIONS are invited from Solicitors 
between the ages of 35 and 50 years and 
having considerable Local Government ex- 


perience for the appointment of Town Clerk | 


and Clerk of the Peace at a salary of £2,500 |_ : - : 
| will be subject to one month’s notice on 


| per annum, rising by two annual increments 


of £100 and one increment of £50 to a maximum | 


| of £2,750 per annum for the office of Town 


Clerk, and £50 per annum for the office of | 


Clerk of the Peace. 

The appointment is subject to the Con- 
ditions of Service of the Joint Negotiating 
Committee for Town Clerks and District 


| either side, to the Local Government Super- 
annuation Acts, and to medical examination. 
Application forms may be obtained from the 
undersigned and should be returned not later 
than November 16, 1953 


qualifies. 
E. H. NICHOLS, 
Town Clerk. 
The Council House, 


Derby. 
October 27, 1953. 








ANTS must be not less than 2 -——— 
APPLICANTS must be mot les then 23 Ror | . sec sCATIONS are invieed for the above 
The 


i subject to super- | 
annuation deductions and medical assessment. | 


| St. Mary’s Hall, 


Council Clerks, to three months’ notice on | 


Canvassing dis- | 
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Cry OF COVENTRY 


Appointment of 
(1) Full-time Male Probation Officer 
(2) Full-time Female Probation Officer 


appointments as Probation Officers. 
appointments are subject to the Probation 
Rules. 

Applications, with copies of two testimonials, 
should be submitted to the undersigned not 
later than November 13, 1953. 

A. N. MURDOCH, 
Secretary of the Probation 
Committee. 

Coventry. 


ETTY SESSIONAL DIVISION OF 
PRESCOT AND ST. HELENS 


Appointment of Male Clerk—General Division 


| APPLICATIONS are invited for the above 
| appointment. 
| general work of a Justices’ Clerk’s Office is 


While a knowledge of the 


preferable, previous experience is not essential, 


| Salary will be in accordance with the N.J.C, 


Scales, General Division. 
The appointment, which is superannuable, 


either side, and the successful candidate will be 
required to pass a ical examination. 
Applications, in applicant’s own handwriting, 
stating age, and previous experience, if any, 
together with the names and addresses of two 
persons to whom reference may be made, 
should reach me not later than November 21, 


1953 
R. KENNETH COOKE, 
Clerk to the Justices, 
Justices’ Clerk’s Office, 
14, Derby Street, 
Prescot. 








FRANK DEE, 


INCORPORATED INSURANCE BROKER, 
30, St. Anns Road, Harrow 


Tel. : Harrow 1207/3069 























AN A.B.C. OF STAMP DUTIES By “Essex” 


In response to many requests, the series of articles by ‘‘ Essex” entitled “* An A.B.C- 
of Stamp Duties”, which appeared earlier in the current volume, has been reprinted in 
pamphlet form, and are now available for distribution. Price Is. per copy, and |2 copies 


for 10s. 


Obtainable from the Publishers, 
Justice of the Peace Limited, 
Little London, Chichester, Sussex. 
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REGISTER OF LAND AND ESTATE AGENTS, AUCTIONEERS, 
VALUERS AND SURVEYORS 





CHESHIRE 
CHESTER.—HARPER, Lage - & CO., Chartered Surveyors, Rating Specialists, 35 
White Friars, Chester. Tei. 20685. 
DEVON 


EXETER.—RIPPON, BOSWELL & CO., F.A.L, 8 Queen Street, Exeter. Est. 1884. 
Tels. 3204 and 3592. 
ESSEX 


1LFORD AND ALL ESSEX.—RANDALLS, Chartered Surveyors, Auctioneers, 
Valuers, | Medway Parade, Cranbrook Rd., Ilford. Est. 1684. Tel iLFord 220! 


(3 lines). 
HERTFORDSHIRE 
BARNET & DISTRICT.—WHITE, SON & PILL, 13/15 High Street. Tel. 0086, and at 
New Barnet. 


KENT 
BECKENHAM—BROMLEY.—SUTCLIFFE, SON & PARTNERS, Estate Agents and 
Surveyors, The Old a 3 Estate Office, opp. Shortlands Station, Kent. Tel. 
RAV. 7201/6157. Also at 20 London Road, Bromiley. RAY. 0185/7. 
LANCASHIRE 


BLACKBURN & EAST qe nyy ay & HAMER (Est. 1828). 
Mills and Works Valuers, Auctioneers and Estate Agents, 50 Ainsworth Street, 
Blackburn. Tel. 505! and 5567. 

MANCHESTER.—EDWARD RUSHTON, SON & ~waneete 12 York Street. 
Est. 1855. Tel. CENeral 1937. Telegrams Russoken. 


LONDON AND SUBURBS 


SHAWS BRI. 7866 x 


(E.A.L.) LTD. 


“ ESTATE OFFICES,” 76-80 SHAFTESBURY AVE., W.! 
and at 151 DULWICH ROAD, S.E.24 


j. H. W. SHAW, P.P.C.LA., F.ALP.A., F.V.1. 





GOR. s8si x 











LONDON & SUBURBS—<ontinued 
ate ty & RINGLAND, Surveyors, Chartered Estate Agents, 8 Wellington 
N.W.8. Tel. PRI. 7116. 
DaIvERS. JONAS & CO., Chartered Surveyors, Land ents and Auctioneers, 
7 ae " —— St. James's Square, Lontion, S.W.1. itehall 3911. Also at 
Southam 
FAREB® OTHER, ELLIS & CO., 29 Fleet Street, E.C.4. 
H. C. WILSON & CO., 5! Maida Vale, W.9. Est. 1853. Tel. Cunn. 611! 4 lines). 
HENDON, COLINDALE & KINGSBURY.—HOWARD & MANNING, F. -L.P.A., 
F.V.1., 218 The Broadway, West Hendon, N.W.9. Tel. HENdon 7686/8. And at 
Northwood Hills, Middlesex. 


MIDDLESEX 
POTTERS BAR & DISTRICT.—WHITE, SON & PILL, 58 High Street. Tel. 3888. 


NOTTINGHAMSHIRE 


NOTTINGHAM.—KINGSTON & PARTNERS, Surveyors, Valuers 
Consultants and Industrial and Rating Valuers, 14 Chaucer Street. 
RETFORD.—HENRY SPENCER & SONS, Auctioneers, 20 The Square, 
Notts. Tel. 531/2. 9 Norfolk Row, Sheffield. Tel. 35206. 91 is tee Street, 
Worksop. Tel. 2654. 


Town Planni: 
Tel. , —~ we 4 


SURREY 


CAMBERLEY (HANTS & BERKS BORDERS).—SADLER & ge ‘een 
Auctioneers and Estate Agents, 3! High Street. Est. | Tel 

GUILDFORD.—CHAS. OSENTON & CO., High Street. Tel. 6297718. 

SURBITON.—E. W. WALLAKER & CO., F.A.L.P.A., Surveyors, Auctioneers, Valuers 
and Estate Agents, 57 Victoria Road, Surbiton. Tel. ELMbridge 5381/3. 


SUSSEX 


BRIGHTON & HOVE.—H. D. S. STILES & CO., Chartered Su 
Auctioneers and Estate Agents, 10! Western Road, Brighton |. 
(3 lines). And at London. 


Chartered 
el. Hove 3528! 


YORKSHIRE 


caneesee. ee R. GEE & PARTNERS (Norman R. Gee, F.A.!.), 17 Bridge 
reet, Bradford. Tel. 27202/3. And at Keighley. Tel. 4385/6. 
LEEDS BRAMHAM : GALE (Walter H. B. Gale, F.A.L., J. Gale, F.R.1.C.S., 
tm Peter W. Gale, A.R.I.C.S., F.A.l.), 19 East Parade. Est. 1843. Tel. 3314/4 
(4 lines). 








A “ Call-in ”’ scheme for receipt of volumes by the 
lying idle whilst awaiting their turn. 


copy of which will be sent on request. 


Newspaper, per volume 
Half Calf .. ae i 3 a 


Legal Buckram 21s. 6d. 
Green Cloth 19s. 6d. 


per, per volume 


Newspa 
Royal Blue Buckram 16s. 6d. 


28, St. Michael’s Street, Oxford. 





BINDING 


The Publishers of “* Justice of the Peace and Local Government Review” undertake the binding of Subscribers’ volumes 
and the following arrangements have been made for the convenience of Subscribers. 


Binding Department has been instituted so as to ease congestion in the bindery. 
The scheme enables subscribers to have the use of their volumes pending despatch for binding, which is obviously preferable to the volumes 


All Subscribers who have had their volumes bound in past years will automatically receive ‘‘ Call-in” notices in due course. New 
Subscribers, and those who have not had their volumes bound previously, are invited to write for our ‘* Bookbinding Service ”’ leaflet, a 
PRICE LIST 
Grade “A ”’ Bindings 


These bindings are hand-bound, and are ideal for office reference, since they are capable of withstanding constant use over 
a very long period. 
Grade “ B ”’ Bindings 


(one style only) 


These bindings present a neat attractive appearance and can be relied upon to give good service. “This stale of binding 
is similar to that invariably used by book publishers. 


Both grades :—Packing free, postage extra 
Volumes for binding and requests for “* Bookbinding Service ” leaflet should be addressed to : 
JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW BINDING DEPARTMENT 


Reports, per volume 
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Legal Buckram .. ‘id ‘6 ae 
Green Cloth 18s. 6d. 


Reports, per volume 
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